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1. Introduction

1.1 Qualifications

1.2 How I came to look at these issues. 

C Collaboration with Planner Nan Stolzenburg, AICP, of Community
Planning & Environmental Associates (www.planningbetterplaces.com).

C Some municipalities feared the impacts and wanted to be proactive. 

C Grave misgivings about potential adverse impacts upon human health,
the environment, surface and groundwater resources and community
character.

1.3 This is a novel issue. Strategies to be discussed have not been tested in the
courts yet.

2. State Law Regulating Oil, Gas and Solution Mining

2.1 NYS Environmental Conservation Law (ECL) Article 23, title 3

2.2 The Express Supersession Language of ECL § 23-0303(2). Copy attached.

C Scope of local authority to regulate will hinge on construction of this
provision

2.3 Limits on supersession and the powers granted to local governments

C NYS Constitution Article IX, Section 2. Copy attached.

C NYS Statute of Local Governments, Section 10. Copy attached.
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2.4 Court case: Envirogas v. Town of Kiantone : 1

C An attempt to allow the use but regulate the activity makes the case for
prohibition. Copy of court opinion attached. 

3. Why Act Locally?

3.1 NYSDEC’s SEQRA review not likely to prohibit natural gas drilling statewide

3.2 Permit process will take place at State level; little or no local involvement

3.3 Skepticism about the outcome of the SEQRA review (e.g., if hydraulic fracturing
is safe, why is the NYCDEP against drilling in the NYC watershed?)

3.4 Adverse environmental impacts where fracking has taken place.

4. Choice of Source of Authority for Local Legislation: NYS Town Law v. Municipal
Home Rule Law

4.1 In New York State, towns do not have any inherent powers. Any power they
have must be given to them by the State. There are two possible sources of
power a Town may use in enacting local land use regulation: the NYS Town
Law or the NYS Municipal Home Rule Law (MHRL). 

4.2 Zoning Laws: The power to zone descends from Article IX of the NYS
Constitution and Section 10 of the NYS Statute of Local Governments.

4.3 Article 16 of the NYS Town Law gives local municipalities specific authority to
pass zoning laws.  A copy of Town Law Section 261 is attached.2

4.3.1 Along with the authority, that grant comes with some conditions and
restrictions which are mandatory. 

C One example: a town must establish a zoning commission to help
it create its first zoning law and follow certain procedures. 

C Another example: once a zoning law is adopted, a town must
also establish a zoning board of appeals. 

C An example of a restriction is that the town zoning laws can never
supercede the provisions of State law. Hence, the authority to
zone flowing from the NYS Town Law is specific in authorizing
zoning, but restricted in power when compared to the MHRL (to
be discussed later).

4.4 Local Laws: The other source of local authority often used to enact land use
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regulation is granted by the NYS Municipal Home Rule Law (MHRL) and the
NYS Statute of Local Governments. Laws passed pursuant to the MHRL must
be called “Local Laws” and have different procedural requirements for passage
than laws passed pursuant to the Town Law. 

4.4.1 The MHRL also descends from Article IX of the New York State
Constitution. The authority the MHRL grants to localities is more general
(e.g., gives them permission to pass local laws relating to their “property,
affairs or government”) when compared to the specific zoning grant
under the Town Law. 

4.4.2 Section 10 of the MHRL [copy attached] specifically grants local
governments the authority to enact local laws to accomplish: 

• the government, protection, order, conduct safety, health
and well-being of persons and property [within the town] ;3

and 

• the protection and enhancement of [the town’s] physical
and visual environment .4

4.4.3 MHRL-based authority comes with some restrictions. The laws cannot be
inconsistent with any State law or with either the State or Federal
Constitutions. Neither can they regulate a field that the State has chosen
to preempt. 

C Example: local laws pursuant to home rule authority regulating
the operation of mobile home parks and the siting of power
generation plants were both struck down when the courts found
that existing State regulation had preempted the field.

4.5 Rough Summary of Differences: 

4.5.1 Zoning Laws: laws regulating land use enacted pursuant to the NYS
Town law:

• are specifically authorized;

• contemplate a comprehensive, town-wide zoning scheme;

• are less powerful than laws enacted pursuant to the MHRL
because they cannot supercede State law;

• require a town zoning commission for the drafting of a first zoning
law;
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• require establishment of a zoning board of appeals; and

• require slightly more procedure for adoption of the law (than the
MHRL).

4.5.2 Local Laws: laws regulating land use enacted pursuant the NYS MHRL:

• are not specifically authorized but within the more general grant
of authority;

• are specifically authorized for the protection of a town’s citizens
and physical and visual environment;

• can be narrower in scope than a comprehensive zoning law;

• are enacted pursuant to a generally more powerful grant of
authority, as they can supercede some State law;

• do not require establishing either a zoning commission or a
zoning board of appeals; 

• cannot be inconsistent with State or Federal laws or regulate
fields preempted by State or Federal laws.

4.6 Other Considerations. 

C The passage of either type of law is subject to SEQRA review
and must comply with the provisions of Section 239-m of the NYS
General Municipal Law. 

C Either type of law must also be passed using the exact
procedures set forth within either the Town Law or the MHRL.

5. Using Zoning Laws to Prohibit Natural Gas Drilling

5.1 Both the Statute of Local Governments and the Town Law expressly confer
upon local municipalities the power to enact zoning laws.  5

5.2 Analogy: Local prohibition through zoning laws of excavation mining despite the
supersession provision of the NYS Mined Land Reclamation Law (MLRL)

5.3. Court case: Frew Run Gravel Products, Inc. v. Town of Carroll :6

C NYS Court of Appeals upholds authority of local municipalities to
establish zoning districts where mining was explicitly not a permitted use.
Copy of court opinion attached. 
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5.4 Court case: Gernatt Asphalt Products, Inc. v. Town of Sardinia: 

C After amendment of MHRL, Court of Appeals builds on Frew Run
decision. Court rules that the MLRL does not preempt a town’s authority
to totally prohibit mining throughout the municipality. The Court held that
the complete ban was not superseded by the MLRL because
municipalities have “broad authority to govern land use,” even to the
extent of abolishing a particular land use. Copy of court opinion
attached.7

5.5 Important distinction drawn by Frew Run and Gernatt Asphalt cases: 

C Localities can regulate land use, but cannot regulate the industry or the
activity. 

C Bottom line: localities can prohibit the use; but if localities allow the use,
they can’t regulate how the use is conducted.

5.6 Analogy to mining cases has its limitations because: 

C the supersession provision in Article 23 is different; and 

C the State regulatory programs for mining and oil and gas drilling are
different. 

5.7 Important considerations which favor the validity of prohibition by zoning

C Localities have been expressly granted the power to enact zoning.

C State’s highest court has determined that the supersession of local
zoning laws would drastically curtail a local government’s power to adopt
zoning laws and that such a curtailment should only occur under a
circumstance in which the legislature’s preemptive intent is absolutely
clear.8

C The supersession language of ECL Section 2303(2) can be reasonably
interpreted as superseding regulation of the gas industry but not
superseding local zoning power.

C This view is supported by a memo in a pending NYS Assembly Bill
intended to amend the ECL Section 2303(2) supersession clause (as of
the date of printing of these materials).9
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5.7 Conclusion: 

C Despite the limitations, zoning laws represent a strong tool for the
prohibition of natural gas drilling. 

C Statutory grants of local power along with sufficient similarities between
the issues presented in the cases of both extractive mining and natural
gas drilling that the Frew Run and Gernatt Asphalt cases offer strong
encouragement to the argument that localities do have the authority to
prohibit natural gas drilling as a use of land.

6. Using Local Laws Under the MHRL to Prohibit Natural Gas Drilling

6.1 Prohibition using zoning laws is generally preferable.

C Zoning laws enjoy a specific grant of authority for land use regulation,
the legal validity of which was settled long ago. 

C A town’s authority to use its zoning law to prohibit a particular use town-
wide is also settled law. 

C Prohibition of the natural gas drilling use by zoning would bring the facts
as close as possible to the facts in the Frew Run and Gernatt Asphalt
cases. By analogy, these cases will be the primary support for prohibition
in the face of some State supersession language. 

C Comprehensive nature of a zoning scheme means that it is much more
difficult for challengers to the prohibition to raise arguments that the
prohibition runs afoul of Federal constitutional protections and Federal
supersession. Laws enacted pursuant to the MHRL which target a
specific activity (e.g., solid waste facilities) have encountered legal
arguments from the industry affected that the laws constitute an undue
burden on interstate commerce and violate the US Constitution’s equal
protection clause by unfairly singling out a particular industry.  

6.2 If prohibition using zoning laws is preferable, why use a MHRL Local Law
strategy?

6.2.1 Practical considerations: 

C Speed: The end of the NYSDEC SEQRA review is coming. If
your municipality doesn’t have a zoning law in place already,
there may not be time to get zoning started and implemented.

C Cost: The cost in money and time will be far less than the cost of
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creating a comprehensive plan and drafting and passing a zoning
law.

C No need to appoint Zoning Commission.

6.2.2 Political considerations: a local law will be more targeted and may be
less controversial than attempting to regulate all land uses in the
municipality. 

6.3 Better than just the fastest and least expensive option: Prohibition by local has
some important strengths.

6.3.1 The mere existence of the law could be a critical deterrent. 

C Completion of the State SEQRA review and lifting of the
moratorium may create a sort of a land rush for the gas
companies. If that happens, for them, time will be of the essence.
They will rush to establish as many wells as allowed by the State
regulations. 

C This could mean their first choices will be towns which either
permit gas drilling or don’t regulate it. That way wells can be
established without the delay and uncertainty that would
accompany court challenges to local laws prohibiting drilling. 

C So one possibility is that, simply by its existence, a Local Law
prohibiting gas drilling could make a critical difference. 

6.3.2 As a matter of policy courts must presume the validity of the law. 

C This means that burden is on the challenger to convince a court
to agree that the law is invalid. In the meantime, the law remains
in place and is enforceable even while litigation continues. The
law would only become invalid upon the issuance of a court ruling
to that effect.   

6.3.3 Legally, there are good reasons a Local Law might be upheld if
challenged. 

C Importantly, while Local Laws cannot be inconsistent with State
law or regulate superceded fields, it is also well-settled that the
mere fact that both a State law and a local law regulate the same
subject matter does not necessarily create an impermissible
conflict. 

C Moreover, the MHRL specifically grants authority to local towns to



Page 8 of  10

© 2011 John F. Lyons 

enact laws to protect and enhance their physical and visual
environment as well as the health and well-being of their citizens.
The noxiousness of the gas drilling use and the many adverse
environmental impacts of that activity (e.g., impacts on aquifer,
noise, traffic, etc.) will allow local municipalities to make a very
strong argument that the prohibition is entirely appropriate in
order to ensure the protection of the municipality’s people and
environmental resources.

6.4 Enacting a Local Law may be an effective interim step.

C Enactment of a local law could be used as a quick stop-gap measure
while a municipality goes through the process of putting a
comprehensive plan or zoning law in place. A moratorium could be used
for the same purpose. 

7. Despite some uncertainties, implementing these strategies can have important
advantages to a community opposed to natural gas drilling

7.1 Taking Fate into Your Own Hands. 

C If your town does not want drilling, these strategies represent the only
legal means for a municipality to take its fate into its own hands. Its in
our American DNA to want to determine our own destiny.

7.2 Potential Risk v Potential Benefit. 

C Compared to the scale of potential adverse environmental impacts these
laws seek to prevent, the relative risk is small. 

7.3 Relatively Fast & Inexpensive. 

C Amendments to existing zoning laws or new local laws can be enacted
fairly quickly and relatively inexpensively. 

7.4 Presumption of Validity. 

C Although the validity of these laws are uncertain until tested in the
courts, unless invalidated by a court decision, this legislation enjoys a
presumption of validity. So these will be in full force and effect unless
ruled invalid.

7.5 Possible Deterrent Effect.

C Having a law prohibiting drilling in your municipality may have a deterrent
effect on gas companies signing leases for land in your town.
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8. Will the State Legislature ride to the rescue?

8.1 Amendment of Supersession Provision:

C Possible State legislation which could amend the supersession provision
of ECL Article 23 and expressly empower local municipalities to prohibit
natural gas drilling (as of date of printing of these materials).10

8.2 Extension of State Moratorium

C Possible State legislation which would extend the moratorium on
NYSDEC’s issuance of natural gas drilling permits for fracking until June
12, 2012.  11

C The Assembly version of the bill was passed on June 6, 2011, by a vote
of 96 to 46.

C If it becomes law, the extension of the moratorium could provide valuable
time for local municipalities presently without zoning laws, to enact
zoning laws before NYSDEC begins issuing fracking permits.
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Court Opinion: Envirogas, Inc. V. Town of Kiantone, 112 Misc 2d 432, judgment aff’d, 89
AD2D 1056 (4  Dept 1982).th

Statute Section: NYS Town Law § 261.

Statute Section: NYS Municipal Home Rule Law § 10.
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2. New York State Town Law Section 261.

3. Municipal Home Rule Law Section 10(1)(ii)(a)(12).

4. Municipal Home Rule Law Section 10(1)(ii)(a)(11).

5. NYS Statute of Local Governments Section 10, and New York State Town Law Section 261.

6. Frew Run Gravel Products, Inc. v. Town of Carroll, 71 NY2D 126 (1987).
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8. Frew Run Gravel Products, Inc. v. Town of Carroll, 71 NY2d 126 (1987), at 133; See also,
Kenneally and Mathes, Natural Gas Production and Municipal Home Rule, New York Zoning
Law and Practice Report, January/February 2010, Vol. 10, No. 4, at p.7. 

9. See Memo supporting NYS Assembly Bill No. A03245.

10. NYS Assembly Bill No. A03245, NYS Senate Bill No. S3472.
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Notes



Effective:[See Text Amendments]

Mckinney's Consolidated Laws of New York Annotated Currentness
Environmental Conservation Law (Refs & Annos)

Chapter 43-B. Of the Consolidated Laws (Refs & Annos)
Article 23. Mineral Resources

Title 3. General Provisions (Refs & Annos)
§ 23-0303. Administration of article

1. Except to the extent that the administration of this article is specifically entrusted to other agencies or officers
of the state by its provisions, such administration shall be by the department. Geological services for the depart-
ment in connection with the administration of this article shall be provided by or in cooperation with the state
geologist. Within appropriations therefor the department is authorized to employ such personnel as may be ne-
cessary for the administration of this article and may also employ or secure the services of such engineering,
technical and other consultants as it may require from time to time.

2. The provisions of this article shall supersede all local laws or ordinances relating to the regulation of the oil,
gas and solution mining industries; but shall not supersede local government jurisdiction over local roads or the
rights of local governments under the real property tax law.

3. a. The commissioner shall accept from municipalities requests for funds from the oil and gas fund to reim-
burse the municipality for costs incurred in repairing damages to municipal land or property. Such requests shall
include such explanatory material and documentation as the commissioner may require.

b. The commissioner and director of the budget, may recommend payment to the municipality to satisfy the re-
quest for reimbursement upon finding that:

(1) The municipality has made a bona fide effort to seek relief and recover its costs from those deemed to be re-
sponsible and any other appropriate avenues, but has been unsuccessful;

(2) The damage was a direct result of activities regulated under this article and that the amount of funds reques-
ted is reasonable in view of such damages; and

(3) The costs were incurred after the effective date of this subdivision.

CREDIT(S)
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(L.1972, c. 664, § 2. Amended L.1981, c. 846, § 4.)

Current through L.2011, chapters 1 to 18 and 50 to 54.
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Effective: January 1, 2002

Mckinney's Consolidated Laws of New York Annotated Currentness
Constitution of the State of New York (Refs & Annos)

ArticleIX. Local Governments (Refs & Annos)
§ 2. Powers and duties of legislature; home rule powers of local governments; statute of local

governments

(a) The legislature shall provide for the creation and organization of local governments in such manner as shall
secure to them the rights, powers, privileges and immunities granted to them by this constitution.

(b) Subject to the bill of rights of local governments and other applicable provisions of this constitution, the le-
gislature:

(1) Shall enact, and may from time to time amend, a statute of local governments granting to local governments
powers including but not limited to those of local legislation and administration in addition to the powers vested
in them by this article. A power granted in such statute may be repealed, diminished, impaired or suspended
only by enactment of a statute by the legislature with the approval of the governor at its regular session in one
calendar year and the re-enactment and approval of such statute in the following calendar year.

(2) Shall have the power to act in relation to the property, affairs or government of any local government only by
general law, or by special law only (a) on request of two-thirds of the total membership of its legislative body or
on request of its chief executive officer concurred in by a majority of such membership, or (b), except in the
case of the city of New York, on certificate of necessity from the governor reciting facts which in the judgment
of the governor constitute an emergency requiring enactment of such law and, in such latter case, with the con-
currence of two-thirds of the members elected to each house of the legislature.

(3) Shall have the power to confer on local governments powers not relating to their property, affairs or govern-
ment including but not limited to those of local legislation and administration, in addition to those otherwise
granted by or pursuant to this article, and to withdraw or restrict such additional powers.

(c) In addition to powers granted in the statute of local governments or any other law, (i) every local government
shall have power to adopt and amend local laws not inconsistent with the provisions of this constitution or any
general law relating to its property, affairs or government and, (ii) every local government shall have power to
adopt and amend local laws not inconsistent with the provisions of this constitution or any general law relating
to the following subjects, whether or not they relate to the property, affairs or government of such local govern-
ment, except to the extent that the legislature shall restrict the adoption of such a local law relating to other than
the property, affairs or government of such local government:

McKinney's Const. Art. 9, § 2 Page 1
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(1) The powers, duties, qualifications, number, mode of selection and removal, terms of office, compensation,
hours of work, protection, welfare and safety of its officers and employees, except that cities and towns shall not
have such power with respect to members of the legislative body of the county in their capacities as county of-
ficers.

(2) In the case of a city, town or village, the membership and composition of its legislative body.

(3) The transaction of its business.

(4) The incurring of its obligations, except that local laws relating to financing by the issuance of evidences of
indebtedness by such local government shall be consistent with laws enacted by the legislature.

(5) The presentation, ascertainment and discharge of claims against it.

(6) The acquisition, care, management and use of its highways, roads, streets, avenues and property.

(7) The acquisition of its transit facilities and the ownership and operation thereof.

(8) The levy, collection and administration of local taxes authorized by the legislature and of assessments for
local improvements, consistent with laws enacted by the legislature.

(9) The wages or salaries, the hours of work or labor, and the protection, welfare and safety of persons employed
by any contractor or sub-contractor performing work, labor or services for it.

(10) The government, protection, order, conduct, safety, health and well-being of persons or property therein.

(d) Except in the case of a transfer of functions under an alternative form of county government, a local govern-
ment shall not have power to adopt local laws which impair the powers of any other local government.

(e) The rights and powers of local governments specified in this section insofar as applicable to any county with-
in the city of New York shall be vested in such city.

CREDIT(S)

(Adopted Nov. 5, 1963, eff. Jan. 1, 1964. Amended Nov. 6, 2001, eff. Jan. 1, 2002.)

Current through L.2011, chapters 1 to 18 and 50 to 54.
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Effective:[See Text Amendments]

Mckinney's Consolidated Laws of New York Annotated Currentness
Statute of Local Governments

Chapter 58-A. Of the Consolidated Laws (Refs & Annos)
Article 2. Grants of Powers to Local Governments(Refs & Annos)

§ 10. Grants of powers to local governments

Except as otherwise specifically provided in this section, each of the following powers, which shall include but
not be limited to those of local legislation and administration, is hereby granted to each local government
which shall at all times be subject to such purposes, standards and procedures as the legislature may have hereto-
fore prescribed or may hereafter prescribe:

1. The power to adopt, amend and repeal ordinances, resolutions and rules and regulations in the exercise of its
functions, powers and duties.

2. The power to acquire real and personal property or any interest therein for its purposes, and to construct, re-
construct, equip, maintain, repair and operate the same for such purposes.

3. The power to acquire, establish, construct, reconstruct, equip, maintain, repair and operate recreational facilit-
ies on park or other lands, including but not limited to self-supporting, self-sustaining or revenue-producing re-
creational facilities.

4. The power to dispose of its real or personal property or any interest therein when no longer required for its
purposes, except that this power shall not be applicable to inalienable real or personal property or any inalien-
able interest therein.

5. The power to fix, levy, impose, collect and administer rents, charges, rates and fees, penalties and rates of in-
terest thereon, liens on local property in connection therewith and charges thereon.

6. In the case of a city, village, or town with respect to the area thereof outside the village or villages therein, the
power to adopt, amend and repeal zoning regulations.

7. The power to perform comprehensive or other planning work relating to its jurisdiction.

McKinney's Statute of Local Governments § 10 Page 1
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Envirogas, Inc. v. Town of Kiantone
112 Misc.2d 432, 447 N.Y.S.2d 221

N.Y.Sup. 1982.
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In the Matter of Envirogas, Inc., Petitioner,
v.

Town of Kiantone et al., Respondents
Supreme Court, Erie County

February 1, 1982

CITE TITLE AS: Matter of Envirogas, Inc. v Town
of Kiantone

HEADNOTES

Gas and Oil--Local Regulation--State Pre-emption
(1) The actions of respondents town officials in
passing and enforcing a local ordinance that
provides that no oil or gas well shall be constructed
in the town without prior payment of a $2,500 com-
pliance bond and a $25 permit fee are arbitrary and
capricious and contrary to law, since the State Le-
gislature clearly intended ECL article 23 to super-
sede and preclude the enforcement of all local or-
dinances in the area of oil and gas regulation (ECL
23-0303, subd 2) and, accordingly, respondents are
permanently enjoined from enforcing said ordin-
ance against petitioner, which engages in the busi-
ness of developing and producing oil and gas and
which was issued an appearance ticket and a war-
rant of arrest charging a violation of subject local
ordinance; petitioner has obtained a drilling permit
from the Department of Environmental Conserva-
tion for each well it has drilled in the county and
has otherwise complied with all statutory and regu-
latory requirements.

APPEARANCES OF COUNSEL

Moot, Sprague, Marcy, Landy, Fernbach & Smythe
(Richard F. Griffin and Jeremiah J. McCarthy of

counsel), for petitioner. John Goodell for respond-
ents.

OPINION OF THE COURT

Samuel L. Green, J.
In this CPLR article 78 proceeding, petitioner En-
virogas, Inc., seeks a determination that subdivision
(q) of section 4 of the zoning ordinance of respond-
ent Town of Kiantone (Town) is null and void. The
ordinance provides that no oil or gas well shall be
constructed in the Town without prior payment of a
$2,500 compliance bond and a $25 permit fee.

Petitioner engages in the business of developing
and producing oil and gas. The Town issued an ap-
pearance ticket and a warrant of arrest which re-
quired petitioner to appear on December 14, 1981
before respondent Mason, the Town Justice of Ki-
antone, to answer a November 23, 1981 charge of
violating subdivision (q) of section 4 of the zoning
ordinance. This proceeding, commenced by order to
show cause, seeks to enjoin enforcement of this
section of the ordinance on the ground that it has
been superseded and nullified by a recent amend-
ment to ECL article 23 (ECL 23-0303, subd 2):
“The provisions of this article shall *433 supersede
all local laws or ordinances relating to the regula-
tion of the oil, gas and solution mining industries;
but shall not supersede local government jurisdic-
tion over local roads or the rights of local govern-
ments under the real property tax law.” (L 1981, ch
846, § 4, subd 2.) This amendment became effect-
ive on August 26, 1981, three months before peti-
tioner was charged with a violation of subdivision
(q) of section 4.

Petitioner's business, like that of all gas producers
operating within New York State, is governed by
State statutes (ECL art 23) and regulations (6
NYCRR 550 et seq.), which are designed to protect
the public, prevent waste and ensure a greater ulti-
mate recovery of oil and gas. For each well it has
drilled in Chautauqua County petitioner has ob-
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tained a drilling permit from the Department of En-
ergy Conservation (DEC) and has otherwise com-
plied with all statutory and regulatory requirements.
Respondents submit that the amendment to article
23 does not apply to local areas of concern not spe-
cifically addressed by the ECL. They contend, in
the alternative, that the permit and bond require-
ments of subdivision (q) of section 4 of the zoning
ordinance of the Town of Kiantone are justified by
the exception in the ordinance for “local govern-
ment jurisdiction over local roads.”

The mere fact that a State regulates a certain area of
business does not automatically pre-empt all local
legislation which applies to that enterprise (Mon-
roe-Livingston Sanitary Landfill v Town of Caledo-
nia, 51 NY2d 679, 683). But where a State law ex-
pressly states that its purpose is to supersede all
local ordinances then the local government is pre-
cluded from legislating on the same subject matter
unless it has received “clear and explicit” authority
to the contrary. (Robin v Incorporated Vil. of
Hempstead, 30 NY2d 347, 350-351.)This is so, as
the Court of Appeals recently observed, because
“the fount of the police power is the sovereign
State, [and] such power can be exercised *** only
when and to the degree it has been delegated such
lawmaking authority” (People v De Jesus, 54 NY2d
465, 468).

Prior to the recent amendment of ECL article 23,
local ordinances requiring commercial oil and gas
drillers to *434 post compliance bonds as a reason-
able means of zoning enforcement were upheld (
Envirogas, Inc. v Town of Westfield, 82 AD2d 117;
see, also, Town Law, § 268). But the policy and
purpose behind the recent amendment is not left to
the imagination. Since the amendment specifically
states that it is to “supersede all local laws or ordin-
ances”, it pre-empts not only inconsistent local le-
gislation, but also any municipal law which pur-
ports to regulate gas and oil well drilling opera-
tions, unless the law relates to local roads or real
property taxes which are specifically excluded by
the amendment.

The Town finally contends therefore, that subdivi-
sion (q) of section 4 of the zoning ordinance is val-
id and enforceable because the bond and permit
fees are somehow related to subdivision (1) of sec-
tion 4 which prohibits the deposit of hazardous ma-
terials on roadways within the Town and regulates
the construction of roadside culverts and drains.
This argument strains logic and reason for if it was
tenable there would be no limit to the regulations
which the Town could impose upon oil and gas de-
velopment under the rubric of “jurisdiction over
local roads.” If the Town's concern in enacting
bond and permit requirements was the protection of
town highways then why not apply it to contractors,
farmers and other operators of heavy equipment
who are equally capable of damaging town roads?

Clearly the purpose of the “local roads” exception
was to allow local officials to continue to assert
weight and speed restrictions upon vehicles oper-
ated on their highways, whether or not these
vehicles were utilized in oil and gas production.
The Town of Kiantone, however, singled out oil
and gas drillers for special treatment. The $2,500
compliance bond and $25 permit fee are require-
ments unique to oil and gas well drilling operations
and do not apply to any other business or land use.
This is precisely what the State amendment to ECL
article 23 was designed to prevent.

The court in no way intends to belittle the Town's
concerns in passing subdivision (q) of section 4 of
the zoning ordinance. In fact, the recent ECL
amendment accommodates these concerns by per-
mitting municipalities to request compensation for
damages to property caused by oil and gas opera-
tions, by granting the DEC authority to *435 im-
pose financial security requirements, and by requir-
ing new well permit holders to notify both the local
governments and the affected landowners of their
intention to drill before beginning such drilling.
Since the State Legislature clearly intended ECL
article 23 to supersede and preclude the enforce-
ment of all local ordinances in the area of oil and
gas regulation, respondents' actions are arbitrary
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and capricious and contrary to law. Respondents
are permanently enjoined from enforcing subdivi-
sion (q) of section 4 of the Kiantone Zoning Ordin-
ance against petitioner. *436

Copr. (c) 2011, Secretary of State, State of New
York

N.Y.Sup. 1982.
MTR ENVIROGAS v KIANTONE

112 Misc.2d 432
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Effective:[See Text Amendments]

Mckinney's Consolidated Laws of New York Annotated Currentness
Town Law (Refs & Annos)

Chapter 62. Of the Consolidated Laws (Refs & Annos)
Article 16. Zoning and Planning (Refs & Annos)

§ 261. Grant of power; appropriations for certain expenses incurred under this article

For the purpose of promoting the health, safety, morals, or the general welfare of the community, the town board
is hereby empowered by local law or ordinance to regulate and restrict the height, number of stories and size of
buildings and other structures, the percentage of lot that may be occupied, the size of yards, courts, and other
open spaces, the density of population, and the location and use of buildings, structures and land for trade, in-
dustry, residence or other purposes; provided that such regulations shall apply to and affect only such part of a
town as is outside the limits of any incorporated village or city; provided further, that all charges and expenses
incurred under this article for zoning and planning shall be a charge upon the taxable property of that part of the
town outside of any incorporated village or city. The town board is hereby authorized and empowered to make
such appropriation as it may see fit for such charges and expenses, provided however, that such appropriation
shall be the estimated charges and expenses less fees, if any, collected, and provided, that the amount so appro-
priated shall be assessed, levied and collected from the property outside of any incorporated village or city. Such
regulations may provide that a board of appeals may determine and vary their application in harmony with their
general purpose and intent, and in accordance with general or specific rules therein contained.

CREDIT(S)

(L.1932, c. 634. Amended L.1956, c. 936, § 1; L.1997, c. 458, § 13, eff. July 1, 1998.)

Current through L.2011, chapters 1 to 18 and 50 to 54.

© 2011 Thomson Reuters
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Effective: August 11, 2010

Mckinney's Consolidated Laws of New York Annotated Currentness
Municipal Home Rule Law (Refs & Annos)

Chapter 36-A. Of the Consolidated Laws
Article 2. General Powers of Local Governments to Adopt and Amend Local Laws; Restrictions (Refs

& Annos)
§ 10. General powers of local governments to adopt and amend local laws

1. In addition to powers granted in the constitution, the statute of local governments or in any other law,

(i) every local government shall have power to adopt and amend local laws not inconsistent with the provisions
of the constitution or not inconsistent with any general law relating to its property, affairs or government and,

(ii) every local government, as provided in this chapter, shall have power to adopt and amend local laws not in-
consistent with the provisions of the constitution or not inconsistent with any general law, relating to the follow-
ing subjects, whether or not they relate to the property, affairs or government of such local government, except
to the extent that the legislature shall restrict the adoption of such a local law relating to other than the property,
affairs or government of such local government:

a. A county, city, town or village:

(1) The powers, duties, qualifications, number, mode of selection and removal, terms of office, compensation,
hours of work, protection, welfare and safety of its officers and employees, except that cities and towns shall not
have such power with respect to members of the legislative body of the county in their capacities as county of-
ficers. This provision shall include but not be limited to the creation or discontinuance of departments of its gov-
ernment and the prescription or modification of their powers and duties.

(2) In the case of a city, town or village, the membership and composition of its legislative body.

(3) The transaction of its business.

(4) The incurring of its obligations, except that local laws relating to financing by the issuance of evidences of
indebtedness by such local government shall be consistent with laws enacted by the legislature.

(5) The presentation, ascertainment, disposition and discharge of claims against it.
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(6) The acquisition, care, management and use of its highways, roads, streets, avenues and property.

(7) The acquisition of its transit facilities and the ownership and operation thereof.

(8) The levy and administration of local taxes authorized by the legislature and of assessments for local im-
provements, which in the case of county, town or village local laws relating to local non-property taxes shall be
consistent with laws enacted by the legislature.

(9) The collection of local taxes authorized by the legislature and of assessments for local improvements, which
in the case of county, town or village local laws shall be consistent with laws enacted by the legislature.

(9-a) The fixing, levy, collection and administration of local government rentals, charges, rates or fees, penalties
and rates of interest thereon, liens on local property in connection therewith and charges thereon.

(10) The wages or salaries, the hours of work or labor, and the protection, welfare and safety of persons em-
ployed by any contractor or subcontractor performing work, labor or services for it.

(11) The protection and enhancement of its physical and visual environment.

(12) The government, protection, order, conduct, safety, health and well-being of persons or property therein.
This provision shall include but not be limited to the power to adopt local laws providing for the regulation or li-
censing of occupations or businesses provided, however, that:

(a) The exercise of such power by a town shall relate only to the area thereof outside the village or villages
therein.

(b) Except in a case where and to the extent that a county is specifically authorized to regulate or license an oc-
cupation or business, the exercise of such power by a county shall not relate to the area thereof in any city, vil-
lage or area of any town outside the village or villages therein during such time as such city, village or town is
regulating or licensing the occupation or business in question.

(13) The apportionment of its legislative body and, only in connection with such action taken pursuant to this
subparagraph, the composition and membership of such body, the terms of office of members thereof, the units
of local government or other areas from which representatives are to be chosen and the voting powers of indi-
vidual members of such legislative body. Except for the equal apportionment requirements in subclause (i.) of
clause (a.) and clause (c.) of this subparagraph, which shall apply generally to any local government, the power
granted by this subparagraph shall be in addition to and not in substitution for any other power and the provi-
sions of this subparagraph shall apply only to local governments which adopt a plan of apportionment thereun-
der.
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(a.) A plan of apportionment adopted under this subparagraph shall comply with the following standards, which
shall have priority in the order herein set forth, to the extent applicable:

(i.) The plan shall provide substantially equal weight for the population of that local government in the alloca-
tion of representation in the local legislative body.

(ii.) In such plan adopted by a county, no town except a town having more than one hundred and ten per cent of
a full ratio for each representative, shall be divided in the formation of representation areas. Adjacent represent-
ation areas in the same town or city shall not contain a greater excess in population than five per cent of a full
ratio for each representative.

(iii.) The plan shall provide substantially fair and effective representation for the people of the local government
as organized in political parties.

(iv.) Representation areas shall be of convenient and contiguous territory in as compact form as practicable.

(b.) A plan of apportionment adopted by a county under this subparagraph may provide that mayors of cities or
villages, supervisors of towns or members of the legislative bodies of cities, towns, or villages, who reside in the
county shall be eligible to be elected as members of the county legislative body.

(c.) As used in this subparagraph the term “population” shall mean residents, citizens, or registered voters. For
such purposes, no person shall be deemed to have gained or lost a residence, or to have become a resident of a
local government, as defined in subdivision eight of section two of this chapter, by reason of being subject to the
jurisdiction of the department of correctional services and present in a state correctional facility pursuant to such
jurisdiction. A population base for such a plan of apportionment shall utilize the latest statistical information ob-
tainable from an official enumeration done at the same time for all the residents, citizens, or registered voters of
the local government. Such a plan may allocate, by extrapolation or any other rational method, such latest stat-
istical information to representation areas or units of local government, provided that any plan containing such
an allocation shall have annexed thereto as an appendix, a detailed explanation of the allocation.

(d.) Where a public hearing on a local law proposed to be adopted under this subparagraph is required, by subdi-
vision five of section twenty of this chapter, to be held only before an elective chief executive officer, the legis-
lative body shall not adopt such proposed local law until after a public hearing shall have been held thereon be-
fore it, on notice as provided in such subdivision five, in which event no public hearing thereon before such
chief executive officer shall be required.

(e.) A local law proposed to be adopted under this subparagraph shall be subject to referendum only in the man-
ner provided by paragraph j of subdivision two of section twenty-four of this chapter, except that such local law
shall be subject to a mandatory referendum in any county in which a provision of law requires a mandatory ref-
erendum if a local law proposes a change in the form or composition of the elective governing body of the
county. The local law may be so structured as to permit separate submission of the principle [FN1] elements
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(such as, multiple office holding as in clause (b) above, the use of multiple member or floterial districts in por-
tions of the local government, and so forth) of the plan and also may provide alternatives in the event one or
more of these separate submissions is rejected by the electorate.

(f.) Notwithstanding any inconsistent provisions of any general or special law, or any local law, ordinance, res-
olution or city or county charter heretofore or hereafter adopted, no local government may restructure its local
legislative body (pursuant to provision of this chapter or any other provision of law) more than once in each dec-
ade commencing with the year nineteen hundred seventy; provided, however, that this prohibition shall not pre-
vent the periodic adjustment of the weight of the votes of representatives on the basis of current census, voter, or
other valid information where an existing plan distributes the votes of representatives on such a basis.

(14) The powers granted to it in the statute of local governments.

b. A county:

(1) The adoption, amendment or repeal of a county charter pursuant to article four of this chapter in addition to
its powers under this article.

(2) The establishment of a county tax department headed by a director appointed by and serving at the pleasure
of the board of supervisors, which director shall, subject to authorization of such board (a) employ necessary
employees, (b) advise with and assist all assessors, collectors and receivers of taxes of the various tax districts
within the county in the discharge of their duties, (c) assist in the preparation of equalization rates with the vari-
ous tax districts within the county, (d) assist in the disposition and sale of real property acquired by the county
as the result of enforcement of unpaid taxes, and (e) perform such other duties as shall be prescribed by such
board.

(3) The assignment to and the performance by the chairman of the board of supervisors of specified administrat-
ive functions, powers and duties on behalf of such board, with provision for periodic reports to such board, and
with further provision that such local law shall not divest such board of such functions, powers and duties.

(4) The creation of an office of administrative assistant to the chairman of the board of supervisors and assign-
ment to and performance by such an assistant, under the general supervision of such chairman, of specified ad-
ministrative functions, powers and duties on behalf of such board, with provision for periodic reports to such
board, and with further provision that such local law shall not divest such board of such functions, powers and
duties.

(5) The compensation to be paid from county funds to public officers or employees who are not officers or em-
ployees of the county other than members of the judiciary.

(6) The method for the correction of assessment rolls and tax rolls as authorized by title three of article five of
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the real property tax law, subject to review by the courts as provided by law.

(7) The protection or preservation of game, game birds, fish or shell fish on county-owned lands.

(8) The control of floods or the conservation of soil.

(9) The reforestation of lands owned by the county.

(10) The eradication or prevention of bovine tuberculosis or other infectious or communicable diseases affecting
animals or fowls.

(11) The regulation or prohibition of the dumping of garbage, rubbish, ashes or other waste material in or adja-
cent to creeks or streams in watershed areas improved under any flood control or soil erosion program.

c. A city:

(1) The revision of its charter or the adoption of a new charter by local law adopted by its legislative body pur-
suant to the provisions of this chapter and subject to the procedure prescribed by this chapter or by local law ad-
opted pursuant to article four of this chapter.

(2) The preparation, making, confirmation and correction of assessments of real property and the review of such
assessments subject to further review by the courts as provided by law.

(3) The authorization, making, confirmation and correction of benefit assessments for local improvements.

d. A town:

(1) The preparation, making, confirmation and correction of assessments of real property and the review of such
assessments subject to further review by the courts as provided by law, consistent with laws enacted by the le-
gislature.

(2) The authorization, making, confirmation and correction of benefit assessments for local improvements, con-
sistent with laws enacted by the legislature.

(3) The amendment or supersession in its application to it, of any provision of the town law relating to the prop-
erty, affairs or government of the town or to other matters in relation to which and to the extent to which it is au-
thorized to adopt local laws by this section, notwithstanding that such provision is a general law, unless the le-
gislature expressly shall have prohibited the adoption of such a local law. Unless authorized by other state stat-
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ute this subparagraph shall not be deemed to authorize supersession of a state statute relating to (1) a special or
improvement district or an improvement area, (2) creation or alteration of areas of taxation, (3) authorization or
abolition of mandatory and permissive referendum or (4) town finances as provided in article eight of the town
law; provided, however that nothing set forth herein shall preclude the transfer or assignment of functions,
powers and duties from one town officer or employee to another town officer or employee, and provided,
however, further that the powers of local legislation and appropriation shall be exercised by the local legislative
body.

e. A village:

(1) The preparation, making, confirmation and correction of assessments of real property and the review of such
assessments subject to further review by the courts as provided by law, consistent with laws enacted by the le-
gislature.

(2) The authorization, making, confirmation and correction of benefit assessments for local improvements.

(3) The amendment or supersession in its application to it, of any provision of the village law relating to the
property, affairs or government of the village or to other matters in relation to which and to the extent to which
it is authorized to adopt local laws by this section, notwithstanding that such provision is a general law, unless
the legislature expressly shall have prohibited the adoption of such a local law.

2. Every local government also shall have power to adopt and amend local laws where and to the extent that its
legislative body has power to act by ordinance, resolution, rule or regulation.

3. a. A grant of a specific power by this section to one or more local governments shall not operate to restrict the
meaning of a general grant of power by this section to the same or any other local government or to exclude oth-
er powers comprehended in such general grant.

b. The enumeration of powers in this section is not intended to imply that any of such powers is not included
within the power of a local government to adopt and amend local laws in relation to its property, affairs and gov-
ernment.

4. In the exercise of its powers to adopt and amend local laws, the legislative body of a local government shall
have power:

(a) To delegate to any officer or agency of such local government the power to adopt resolutions or to promul-
gate rules and regulations for carrying into effect or fully administering the provisions of any local law and to
authorize issuance of an appearance ticket by a public servant who, by virtue of office, title or position is author-
ized or required to enforce any statute, local law, ordinance, rule or regulation relating to parking, licensing of
occupations or businesses, fire prevention and safety, health and sanitation, and building, zoning and planning;
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provided however, that a peace officer may be authorized to issue an appearance ticket relating to enforcement
of any statute, local law, ordinance, rule or regulation affecting the public health, safety and welfare.

(b) To provide for the enforcement of local laws by legal or equitable proceedings which are or may be provided
or authorized by law, to prescribe that violations thereof shall constitute misdemeanors, offenses or infractions
and to provide for the punishment of violations thereof by civil penalty, fine, forfeiture or imprisonment, or by
two or more of such punishments, provided, however, that a local law adopted pursuant to subdivision two of
this section shall provide only for such enforcement or punishment as could be prescribed if the action of the le-
gislative body were taken by ordinance, resolution, rule or regulation, as the case may be.

(c) To enact as local law the provisions of any existing charter, general law or special law, theretofore enacted,
conferring a right, power or authority, or imposing a duty or obligation, on such local government, whether or
not the same relate to its property, affairs or government. Any such provision of law so re-enacted shall there-
after be subject to be superseded by local law only to the same extent and in the same manner as if the same had
not been so re-enacted.

(d) In establishing the office of the head of a department of its government, to provide that such an office shall
be in the unclassified service of the civil service and, in establishing the offices of one or more deputies to the
head of a department of its government with power to act generally for and in place of their principals, to
provide that the positions of such deputies shall be in the exempt class of the civil service.

5. Except in the case of a transfer of functions pursuant to the constitution or under an alternative form of county
government, a local government shall not have power to adopt local laws which impair the powers of any other
public corporation.

6. Whenever the constitutionality of any local law, ordinance, rule or regulation is brought into issue upon a trial
or hearing of any civil cause of action or proceeding in any court, and the local government which enacted such
local law, ordinance, rule, or regulation is not a party to such action or proceeding, notice shall be served upon
such local government in accordance with section one thousand twelve of the civil practice law and rules.

CREDIT(S)

(L.1963, c. 843. Amended L.1964, c. 78, §§ 3-5; L.1969, c. 834, § 2; L.1969, c. 835; L.1969, c. 1136, §§ 1, 2;
L.1970, c. 53, §§ 1, 2; L.1974, c. 177, § 7; L.1976, c. 365, § 1; L.1976, c. 805, § 1; L.1978, c. 495, § 3; L.2003,
c. 296, § 5, eff. Jan. 1, 2005; L.2010, c. 57, pt. XX, § 3, eff. Aug. 11, 2010.)

[FN1] So in original. Probably should read “principal”.

Current through L.2011, chapters 1 to 18 and 50 to 54.
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Frew Run Gravel Products, Inc. v. Town of Carroll
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1987 WL 29364

In the Matter of Frew Run Gravel Products, Inc.,
Appellant,

v.
Town of Carroll et al., Respondents.

Court of Appeals of New York

Argued November 9, 1987;
decided December 21, 1987

CITE TITLE AS: Matter of Frew Run Gravel
Prods. v Town of Carroll

SUMMARY

Appeal, by permission of the Court of Appeals,
from an order of the Appellate Division of the Su-
preme Court in the Fourth Judicial Department,
entered December 19, 1986, which (1) reversed, on
the law, an order of the Supreme Court at Special
Term (Lee Towne Adams, J.), entered in
Chautauqua County in a proceeding pursuant to
CPLR article 78, prohibiting respondents from en-
forcing any provision of the Town of Carroll Zon-
ing Law which bars petitioner from conducting ex-
tractive mining operations pursuant to the permit is-
sued to petitioner by the New York State Depart-
ment of Environmental Conservation, and (2) dis-
missed the petition.

Frew Run Gravel Prods. v Town of Carroll, 125
AD2d 928, affirmed.

HEADNOTES

Mines and Minerals--Mined Land Reclamation
Law--Preemption of Town Zoning Ordinance Pro-
hibiting Mining Operations in Given Zone

(1) ECL 23-2703 (2), which provides that the
Mined Land Reclamation Law (ECL
23-2701--23-2727) shall supersede all ”local laws
relating to the extractive mining industry“, was not
intended to preempt the provisions of the Town of
Carroll Zoning Ordinance establishing a zoning dis-
trict where a sand and gravel operation was not a
permitted use. The zoning ordinance relates not to
the extractive mining industry but to the regulation
of land use generally. The incidental control over
any of the particular uses or businesses which, like
sand and gravel operations, may be allowed in
some districts but not in others, resulting from the
municipality's exercise of its right to regulate land
use through zoning is not the type of regulatory en-
actment relating to the ”extractive mining industry“
which the Legislature could have envisioned as be-
ing within the prohibition of ECL 23-2703 (2).
From the statutory scheme and the legislative his-
tory, it is evident that the sole purpose of ECL
23-2703 (2) is to prevent local governments from
enacting laws which would conflict with or frus-
trate one or both of the statute's purposes of encour-
aging mining through standardization of regulations
pertaining to mining operations and protecting the
environment. There is nothing in the Mined Land
Reclamation Law or its history indicating that ECL
23-2703 (2) was intended to preempt a town zoning
ordinance prohibiting a mining operation in a given
zone. Moreover, to read into ECL 23-2703 (2) such
an intent would drastically curtail the town's power
to adopt zoning regulations granted in Statute of
Local Governments § 10 (6) and in Town Law §
261. The court construes ECL 23-2703 (2) in ac-
cordance with what appears to be its plain meaning-
-i.e., superseding any *127 local legislation which
purports to control or regulate extractive mining
operations excepting local legislation prescribing
stricter standards for land reclamation.

TOTAL CLIENT SERVICE LIBRARY REFER-
ENCES

Am Jur 2d, Zoning and Planning, §§8, 137-139.
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CLS, ECL 23-2703; Statute of Local Governments
§ 10; Town Law § 261.

NY Jur, Mines and Minerals, §§53, 53.7.

ANNOTATION REFERENCES
Prohibiting or regulating removal or exploitation of
oil and gas, minerals, soil, or other natural products
within municipal limits. 10 ALR3d 1226.

Attack on validity of zoning statute, ordinance, or
regulation on ground of improper delegation of au-
thority to board or officer. 58 ALR2d 1083.

POINTS OF COUNSEL

Andrew W. Goodell for appellant.
I. The Environmental Conservation Law supersedes
a local zoning law relating to the extractive mining
industry. (Matter of Kelley v McGee, 57 NY2d 522;
Wambat Realty Corp. v State of New York, 41
NY2d 490;Consolidated Edison Co. v Town of Red
Hook, 60 NY2d 99;Robin v Incorporated Vil. of
Hempstead, 30 NY2d 347;People v De Jesus, 54
NY2d 465;Finger Lakes Racing Assn. v New York
State Racing & Wagering Bd., 45 NY2d 471;
Rankin v Shanker, 23 NY2d 111;Metropolitan Life
Ins. Co. v Durkin, 276 App Div 394, 301 NY 376;
Matter of Moskowitz v La Guardia, 183 Misc 33,
268 App Div 918, 294 NY 830;Giblin v Nassau
County Med. Center, 61 NY2d 67.)II. The Town of
Carroll cannot prohibit extractive mining operations
specifically authorized by the New York State De-
partment of Environmental Conservation.
(Consolidated Edison Co. v Town of Red Hook, 60
NY2d 99;People v De Jesus, 54 NY2d 465;McMil-
len v Browne, 14 NY2d 326;Matter of Northeast
Mines v State of New York Dept. of Envtl. Conser-
vation, 125 Misc 2d 441, 113 AD2d 62, 67 NY2d
917.)
Paul V. Webb, Jr., for Town of Carroll, respondent.
I. The Town of Carroll Zoning Ordinance is not an
”extractive mining “ ordinance so as to be super-
seded by the Environmental *128 Conservation
Law. (Matter of Northeast Mines v State of New

York Dept. of Envtl. Conservation, 125 Misc 2d
441, 113 AD2d 62, 67 NY2d 917.)II. The plain lan-
guage of the Environmental Conservation Law does
not evince a legislative intent to supersede local
zoning ordinances. (People v New York Trap Rock
Corp., 57 NY2d 371;Monroe-Livingston Sanitary
Landfill v Town of Caledonia, 51 NY2d 679;Matter
of Envirogas, Inc. v Town of Kiantone, 112 Misc 2d
432, 89 AD2d 1056.)III. The Department of Envir-
onmental Conservation had the right to condition its
permit upon the permittee obtaining from the town
its approval where and when required.
Joseph DiBenedetto and Paul A. Gallay for Sea-
board Contracting & Material, Inc., and others,
amici curiae.
I. The decision below should be reversed in order to
prevent regulation of extractive mining in the guise
of land use regulation. (Matter of Northeast Mines v
State of New York Dept. of Envtl. Conservation,
113 AD2d 62.)II. The Carroll Zoning Ordinance, on
its face, is preempted by the State mine law.
(Jewish Consumptives' Relief Socy. v Town of
Woodbury, 230 App Div 228, 256 NY 619;Town of
Onondaga v Hubbell, 8 NY2d 1039;Matter of Can-
non v City of Syracuse, 72 Misc 2d 1072;Chinese
Staff & Workers Assn. v City of New York, 68 NY2d
359.)
William J. Gilberti, Jr., Joshua H. Heintz, Albert
M. Ferlo, Jr., and Rosemary Stack for Empire State
Concrete and Aggregate Products Association, Inc.,
amicus curiae.
I. Proper statutory construction requires the conclu-
sion that the Mined Land Reclamation Law super-
sedes local zoning laws and ordinances. II. The de-
cision below is inconsistent with and contrary to the
legislative policy and intent in enacting the Mind
Land Reclamation Law which vests the State with
exclusive jurisdiction to regulate the mining in-
dustry. (Matter of Northeast Mines v State of New
York Dept. of Envtl. Conservation, 113 AD2d 62,
67 NY2d 917;Matter of Syracuse Aggregate Corp.
v Weise, 51 NY2d 278;People v New York Trap
Rock Corp., 57 NY2d 371;Monroe-Livingston San-
itary Landfill v Town of Caledonia, 51 NY2d 679;
Consolidated Edison Co. v Town of Red Hook, 60
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NY2d 99;Jewish Consumptives' Relief Socy. v Town
of Woodbury, 230 App Div 228, 256 NY 619;Suf-
folk Hous. Servs. v Town of Brookhaven, 70 NY2d
122;Robin v Incorporated Vil. of Hempstead, 30
NY2d 347;Wambat Realty Corp. v State of New
York, 41 NY2d 490.)*129

OPINION OF THE COURT

Hancock, Jr., J.
The New York State Mined Land Reclamation Law
(ECL 23-2701--23-2727) establishes a detailed le-
gislative scheme under which the Department of
Environmental Conservation is empowered to regu-
late mining and the reclamation of mined lands and
to promulgate and enforce necessary and appropri-
ate standards and rules and regulations for such
purposes. Among other things, the Department is
specifically authorized to establish criteria for ”the
operation of mining“ (ECL 23-2709 [1] [d]) and for
the ”acceptable reclamation of affected lands“ (
ECL 23-2709 [1] [e]) and to examine and pass on
applications for permits and for the approval of
”land-use plans including mining and reclamation
plans“ (ECL 23-2709 [1] [c]). The statute contains
the following provision with respect to the preemp-
tion of local laws: ”For the purposes stated herein,
this title shall supersede all other state and local
laws relating to the extractive mining industry;
provided, however, that nothing in this title shall be
construed to prevent any local government from en-
acting local zoning ordinances or other local laws
which impose stricter mined land reclamation
standards or requirements than those found herein.
“ (ECL 23-2703 [2].)

In this appeal by the operator of a sand and gravel
business, the question is whether the Mined Land
Reclamation Law was intended to preempt the pro-
visions of a town zoning law establishing a zoning
district where a sand and gravel operation is not a
permitted use. For reasons hereinafter stated, we
agree with the Appellate Division that the statute
was not intended to have this preemptive effect.

I

Petitioner obtained a permit from the Department of
Environmental Conservation pursuant to ECL
23-2711 authorizing it to conduct a sand and gravel
operation on its property at the intersection of Frew
Run Road and Bain Road in the Town of Carroll,
Chautauqua County--an area located within *130
the AR-2 district under the town zoning ordinance.
FN*The stated purpose of the AR-2 district is ”to
promote maintenance of agricultural lands as well
as to allow large lot residential development“. Con-
sistent with this purpose, the ordinance allows spe-
cified residential and commercial uses as a matter
of right in the AR-2 district and other such uses by
special permit. Sand and gravel operations are not
permitted at all in AR-2, although they are allowed
by special permit in AR-3.

FN* The DEC permit contains the ”general
condition“ that: ”16. The issuance of this
permit does not exempt the permittee from
the need to obtain a local permit or approv-
al where and when required“ and the
”special condition “ that: ” 1. This permit
shall not constitute a determination of
validity or enforceability of the zoning or-
dinance of the Town of Carroll, with re-
spect to the location of mines, nor of the
applicability of such zoning to this action
(see General Condition No. 16 above).“
Thus, the DEC, in its issuance of the per-
mit, has taken no position on the validity
of the zoning ordinance.

Upon receipt of a notice from the town's zoning en-
forcement officer that its operation was prohibited,
petitioner commenced the within proceeding to re-
strain the town and its officials from enforcing the
ordinance. Special Term held that the town zoning
ordinance designating a district where mining was
not a permitted use was superseded by the express
provisions of ECL 23-2703 (2). A unanimous Ap-
pellate Division reversed, holding that the town
zoning law ”is not a law 'relating to the extractive
mining industry' “ and to the extent that ”the local
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law bars gravel and sand operations from an AR-II
zone, it does not purport to regulate an industry. It
simply seeks to regulate land use generally.“ (125
AD2d 928, 929.)Petitioner appeals by leave of this
court. There should be an affirmance.

II

The Legislature has simplified our determination of
whether the Mined Land Reclamation Law pree-
mpts the provisions of the town zoning ordinance in
question. Unlike preemption cases which require
the court to search for indications of an implied le-
gislative intent to preempt in the Legislature's de-
claration of a State policy or in the comprehensive
and detailed nature of the regulatory scheme estab-
lished by the statute (see, e.g., Consolidated Edison
Co. v Town of Red Hook, 60 NY2d 99, 105;Robin v
Incorporated Vil. of Hempstead, 30 NY2d 347,
350-351;cf., *131Jancyn Mfg. Corp. v County of
Suffolk, 71 NY2d 91 [decided herewith]), we deal
here with an express supersession clause (ECL
23-2703 [2]). The appeal turns on the proper con-
struction of this statutory provision.

In ECL 23-2703 (2) the Legislature has provided
that the Mined Land Reclamation Law shall super-
sede all ”local laws relating to the extractive mining
industry“. The question is whether the Town of
Carroll Zoning Ordinance, in establishing districts
in which some uses are permitted and others pro-
hibited, is the sort of local law contemplated by the
Legislature in this supersession provision. To find
the answer, we look to the plain meaning of the
phrase ”relating to the extractive mining industry“
as one part of the entire Mined Land Reclamation
Law, to the relevant legislative history, and to the
underlying purposes of the supersession clause as
part of the statutory scheme (see, People v Hedge-
man, 70 NY2d 533, 537;Price v Price, 69 NY2d 8,
13, 14).

Turning first to the statute's plain meaning and
reading the language in its natural and most obvi-
ous sense (see,McKinney's Cons Laws of NY, Book

1, Statutes § 94), we cannot interpret the phrase
”local laws relating to the extractive mining in-
dustry“ as including the Town of Carroll Zoning
Ordinance. The zoning ordinance relates not to the
extractive mining industry but to an entirely differ-
ent subject matter and purpose: i.e., ”regulating the
location, construction and use of buildings, struc-
tures, and the use of land in the Town of Carroll,
County of Chautauqua, State of New York and for
said purposes dividing the Town into districts“
(Town of Carroll Zoning Ordinance, art I, § 101).
The purpose of a municipal zoning ordinance in di-
viding a governmental area into districts and estab-
lishing uses to be permitted within the districts is to
regulate land use generally. In this general regula-
tion of land use, the zoning ordinance inevitably
exerts an incidental control over any of the particu-
lar uses or businesses which, like sand and gravel
operations, may be allowed in some districts but not
in others. But, this incidental control resulting from
the municipality's exercise of its right to regulate
land use through zoning is not the type of regulat-
ory enactment relating to the ” extractive mining in-
dustry“ which the Legislature could have envi-
sioned as being within the prohibition of the statute
ECL 23-2703 (2) (compare, Matter of Northeast
Mines v State of New York Dept. of Envtl. Conser-
vation, 113 AD2d 62,appeal dismissed67 NY2d
917 [Town of Smithtown ordinance regulating the
removal of earth and earth products and establish-
ing maximum depths *132 for excavation which
was held to be superseded by ECL 23-2703 (2)]).
This conclusion is consistent with the purposes and
policy considerations underlying the Mined Land
Reclamation Law, apparent upon an examination of
the entire statute and the legislative history leading
to its enactment.

The purposes of the statute are ”to foster a healthy,
growing mining industry “ and ”aid in assuring that
land damaged by mining operations is restored to a
reasonably useful and attractive condition“ (Mem
of Governor Wilson, June 15, 1974, filed with As-
sembly Bill 10463-A, Governor's Bill Jacket, L
1974, ch 1043). The policy of the State, the Legis-
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lature has declared, is ”to foster and encourage the
development of an economically sound and stable
mining and minerals industry“ (ECL 23-2703 [1]).
To further this policy, the Mined Land Reclamation
Law was enacted to ”establish the badly needed
guidelines which would allow for the utilization of
the state's vast mineral resource based in a manner
compatible with wise resource management“ and to
eliminate ”[r]egulation on a town by town basis
[which] creates confusion for industry and results
in additional and unfair costs to the consumer“
(Mem of Department of Environmental Conserva-
tion in support of Assembly Bill 10463-A, May 31,
1974, Governor's Bill Jacket, L 1974, ch 1043).
Thus, one of the statute's aims is to encourage the
mining industry by the adoption of standard and
uniform restrictions and regulations to replace the
existing ”patchwork system of [local] ordinances“
(id.). At the same time, the statute is intended to
achieve a parallel and equally important purpose:
meeting the environmental concerns created by the
growing number of ”derelict mining sites“ through
the establishment of controls and regulations to
”provide for the reclamation of lands affected by
mining for the purpose of returning such lands to
other productive uses“ (id.).

To give effect to these two legislative aims, the
Mined Land Reclamation Law and the departmental
regulations promulgated thereunder (see,ECL
23-2721; 6 NYCRR part 422) provide separate and
different requirements for mining and for the re-
clamation of mined lands. The two activities are
separately defined (ECL 23-2705 [8], [14]) and the
statute and regulations require separate mined land-
use plans (ECL 23-2713; 6 NYCRR 422.2) and re-
clamation plans (ECL 23-2715; 6 NYCRR 422.3).
The mechanism created by the statute to accom-
plish these dual purposes makes clear that the Le-
gislature intended in ECL 23-2703 (2) to prohibit
any local regulation *133 pertaining to actual min-
ing activities, but not to preclude more stringent
local laws pertaining to reclamation. Thus, ECL
23-2703 (2) contains a proviso that the statute shall
not ”be construed to prevent any local government

from enacting local zoning ordinances or other loc-
al laws which impose stricter mined land reclama-
tion standards or requirements than those found
herein“ (ECL 23-2703 [2] [emphasis added]). The
Legislature has, in effect, provided ”for a State-
wide standard for regulation of the mining aspect of
the industry's operations, while recognizing the le-
gitimate concerns of localities in the aftereffects of
mining by permitting stricter local control of re-
clamation“ (Matter of Northeast Mines v State of
New York Dept. of Envtl. Conservation, 113 AD2d
62, 64-65,supra).

From the statutory scheme and the legislative his-
tory, it is evident that the sole purpose of the super-
session provision (ECL 23-2703 [2]) is to prevent
local governments from enacting laws which would
conflict with or frustrate one or both of the statute's
purposes. Local regulations dealing with the actual
operation and process of mining would frustrate the
statutory purpose of encouraging mining through
standardization of regulations pertaining to mining
operations (see, Matter of Northeast Mines v State
of New York Dept. of Envtl. Conservation, supra).
Stricter local standards for the reclamation of
mined lands, however, would be consistent with the
statute's over-all aim of protecting the environment.
There is nothing in the Mined Land Reclamation
Law or its history indicating that ECL 23-2703 (2)
was intended to be given the preemptive effect peti-
tioner urges; and, for that matter, nothing suggests
that its reach was intended to be broader than ne-
cessary to preempt conflicting regulations dealing
with mining operations and reclamation of mined
lands.

Moreover, to read into ECL 23-2703 (2) an intent
to preempt a town zoning ordinance prohibiting a
mining operation in a given zone, as petitioner
would have us, would drastically curtail the town's
power to adopt zoning regulations granted in subdi-
vision (6) of section 10 of the Statute of Local Gov-
ernments (L 1964, ch 205) and in Town Law § 261.
Such an interpretation would preclude the town
board from deciding whether a mining operation-

71 N.Y.2d 126 Page 5

71 N.Y.2d 126
(Cite as: 71 N.Y.2d 126, 518 N.E.2d 920)

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000075&DocName=NYECS23-2703&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000075&DocName=NYECS23-2721&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000075&DocName=NYECS23-2721&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000075&DocName=NYECS23-2705&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000075&DocName=NYECS23-2713&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1013028&DocName=6NYADC422.2&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000075&DocName=NYECS23-2715&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1013028&DocName=6NYADC422.3&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000075&DocName=NYECS23-2703&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000075&DocName=NYECS23-2703&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000075&DocName=NYECS23-2703&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000075&DocName=NYECS23-2703&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=155&DocName=113APPDIV2D62&FindType=Y&ReferencePositionType=S&ReferencePosition=64
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=155&DocName=113APPDIV2D62&FindType=Y&ReferencePositionType=S&ReferencePosition=64
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=155&DocName=113APPDIV2D62&FindType=Y&ReferencePositionType=S&ReferencePosition=64
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=155&DocName=113APPDIV2D62&FindType=Y&ReferencePositionType=S&ReferencePosition=64
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000075&DocName=NYECS23-2703&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000075&DocName=NYECS23-2703&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000075&DocName=NYECS23-2703&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000110&DocName=NYSGS10&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000110&DocName=NYSGS10&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000110&DocName=NYSGS10&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000146&DocName=NYTWS261&FindType=L


-like other uses covered by a zoning ordinance-
-should be permitted or prohibited in a particular
zoning district (see, 1 Anderson, NY Zoning Law
and Practice, §§ 2.04, 2.05, 2.06, 2.09, 2.13 [3d ed];
see generally, Wambat Realty Corp. v State of New
York, 41 NY2d 490).*134 In the absence of any in-
dication that the statute had such purpose, a con-
struction of ECL 23-2703 (2) which would give it
that effect should be avoided. By simply reading
ECL 23-2703 (2) in accordance with what appears
to be its plain meaning--i.e., superseding any local
legislation which purports to control or regulate ex-
tractive mining operations excepting local legisla-
tion prescribing stricter standards for land reclama-
tion--the statutes may be harmonized, thus avoiding
any abridgement of the town's powers to regulate
land use through zoning powers expressly delegated
in the Statute of Local Governments § 10 (6) and
Town Law § 261(see,McKinney's Cons Laws of
NY, Book 1, Statutes §§ 370, 391, 398). This is the
construction we adopt.

The order of the Appellate Division should be af-
firmed, with costs.

Chief Judge Wachtler and Judges Simons, Kaye,
Alexander, Titone and Bellacosa concur.

Order affirmed, with costs. *135

Copr. (c) 2011, Secretary of State, State of New
York

N.Y. 1987.
FREW RUN GRAVEL v CARROLL
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SUMMARY

Appeal, by permission of the Court of Appeals,
from an order of the Appellate Division of the Su-
preme Court in the Fourth Judicial Department,
entered February 3, 1995, which (1) reversed, on
the law, an order and judgment (one paper) of the
Supreme Court (Joseph R. Glownia, J.), entered in
Erie County in a proceeding pursuant to CPLR art-
icle 78, converting the proceeding to an action for a
declaratory judgment and declaring that certain
amendments to the Town of Sardinia Zoning Ordin-
ance adopted by respondents on August 18, 1993,
which excluded mining as a permitted use in the
Town, were validly and constitutionally adopted,
(2) granted the petition, and (3) granted judgment
in favor of petitioner declaring that the Prohibition
of Mining Amendments to the Town of Sardinia
Zoning Ordinance were invalidly and unconstitu-
tionally enacted.

Matter of Gernatt Asphalt Prods. v Town of Sardin-
ia, 208 AD2d 139, reversed.

HEADNOTES

Municipal Corporations--Zoning--Notice of Pro-
posed Amendments
(1) Respondent Town did not violate the public no-
tice provisions of Town Law §§ 264 and 265 re-
garding proposed amendments to a local zoning or-
dinance when it enacted the two repealer provisions
but not the special use permit amendment that were
included in the public notice. The public notice re-
quired by sections 264 and 265 is notice of the time
and place of the hearing in order that the public
shall have an opportunity to be heard. The suffi-
ciency of the notice is tested by whether it fairly
apprises the public of the fundamental character of
the proposed zoning change. Here, the notice
briefly described the proposed new special permit
section of the Zoning Ordinance, advised that cop-
ies of the entire text of the proposed amendments
were available, and invited submission of written as
well as public comment at the hearing. It clearly ad-
vised the public that three separate though related
amendments were contemplated, including the re-
pealer provisions subsequently enacted, and there
was nothing inaccurate or misleading about it. That
petitioner interpreted the publication as an all-
or-nothing proposal, and prepared and directed its
comments and objections exclusively to the adop-
tion of the special permit provision and not the re-
pealer provisions, cannot be blamed on any defi-
ciency in the published notice.

Municipal Corporations--Zoning--Referral of Pro-
posed Amendments to Planning Board
(2) Respondent Town did not violate the referral re-
quirements of General Municipal Law § 239-m and
Sardinia Town Ordinance § 12.01, which require
*669 the local municipality to refer proposed zon-
ing amendments to the County Planning Board and
the Town Planning Board, respectively, for a report
and recommendation, when it referred three pro-
posed amendments to the Planning Boards--two re-
pealer provisions eliminating mining as a permitted
use and a special use permit amendment for mining
on existing sites--but adopted only the repealer pro-
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visions without rereferring the proposed amend-
ments. The County and Town Planning Boards re-
ceived notice of the three proposed amendments.
Thus, it cannot be said that the Town failed to refer
the matter as required by statute. Moreover, the
Planning Boards were clearly notified that the ef-
fect of the amendments, both as proposed and as
enacted, was to limit mining operations in the Town
to currently existing mining sites. The only func-
tional difference between the amendments as pro-
posed and as enacted related to the legal status of
the use of currently operating mine sites, which was
of little relevance to traffic, population density,
community appearance and facilities, and other
matters within the domain and concern of the Plan-
ning Boards (see, General Municipal Law § 239-l).
Accordingly, having referred the proposed amend-
ments to the Planning Boards as required by Gener-
al Municipal Law § 239-m and Sardinia Zoning Or-
dinance § 12.01, the action by the Town Board in
adopting only the repealer provisions did not render
those referrals defective.

Mines and Minerals--Mined Land Reclamation
Law--Preemption of Local Zoning Ordinance
(3) The Mined Land Reclamation Law (ECL
23-2701 et. seq. [MLRL]) does not preempt re-
spondent Town's authority to determine that mining
should not be a permitted use of land within the
Town, and to enact amendments to the Town's Zon-
ing Ordinance in accordance with that determina-
tion. The supersession provision of the MLRL
(ECL 23-2703, as amended) provides that “[f]or the
purposes stated herein, this title shall supersede all
other state and local laws relating to the extractive
mining industry; provided, however, that nothing in
this title shall be construed to prevent any local
government from ... enacting or enforcing local
zoning ordinances or laws which determine per-
missible uses in zoning districts” (ECL 23-2703 [2]
[b]). The patent purpose of the 1991 amendment of
the statute was to withdraw from municipalities the
authority to enact local laws imposing land reclam-
ation standards that were stricter than the State-
wide standards under the MLRL. The language of

this amended provision accords with the distinction
previously recognized in the statute between zoning
ordinances, which are not subject to preemption by
the MLRL, and local ordinances that regulate min-
ing activities, which are subject to such preemption.
There is nothing in the legislative history of the
amendment to the statute suggesting that the Legis-
lature intended the MLRL to go further and limit
municipalities' broad authority to govern land use.

Municipal Corporations--Zoning--Exclusionary
Zoning
(4) While a municipality may not engage in exclu-
sionary zoning, i.e., improperly using its zoning
power to keep people out, a municipality is not ob-
liged to permit the exploitation of any and all natur-
al resources within the town as a permitted use if
limiting that use is a reasonable exercise of its po-
lice powers to prevent damage to the rights of oth-
ers and to promote the interests of the community
as a whole. Accordingly, respondent Town properly
amended its Zoning Ordinance to eliminate mining
as a permitted use, but continue existing mines as
lawful nonconforming uses. On its face, the Town's
action in limiting mining activity to nonconforming
use status on existing sites was lawful and, even if
the test for exclusionary zoning applied *670 to in-
dustrial uses, nothing in the record suggests that the
Town did, in fact, exclude that use or exercise its
police powers to regulate mining for improper pur-
poses. To the extent the amendments prohibit the
development of new mines, there is no vested right
to have the existing Zoning Ordinance continue un-
changed if the Town Board rationally exercised its
police power and determined that a change in the
zoning was required for the well-being of the com-
munity.

Municipal Corporations--Zoning--Comprehensive
Plan
(5) Respondent Town's action in amending its Zon-
ing Ordinance to eliminate mining as a permitted
use, but continue existing mines as lawful noncon-
forming uses, is valid inasmuch as it accords with
the comprehensive plan manifested in the Town's
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Zoning Ordinance originally enacted. The essential
purpose of the requirement that rezoning be in ac-
cordance with a comprehensive plan is to guard
against ad hoc zoning legislation affecting the land
of a few without proper regard to the needs or
design of the community as a whole. A municipal-
ity may change its Zoning Ordinance, however, to
promote the general welfare and to respond to
changed conditions in the community. Here, the
original Zoning Ordinance's authorization of min-
ing throughout the Town as a matter of right indic-
ated that the Town in 1969 considered mining to be
generally beneficial and consistent with the charac-
ter and needs of the community. In 1993, the Town
Board considered that some 600 acres of land with-
in the Town were presently being mined and would
continue to be mined, and that those operating sites
could be expanded to their property boundaries as
nonconforming uses. The record further reveals that
in enacting the amendments which prohibit further
expansion of mining, the Town Board was respond-
ing to legitimate concerns created by its continued
growth in the Town and the potential for major por-
tions of the Town's area to be devoted solely to
mining operations. Moreover, the Town removed
mining as a permitted use throughout the municip-
ality. Thus, the Board did not act irrationally or en-
gage in ad hoc zoning legislation.

Municipal Corporations--Open Meetings Law-
-Propriety of Executive Session of Town Board
(6) Petitioner's contention that respondent Town
Board violated the Open Meetings Law (Public Of-
ficers Law § 100 et seq.) by drafting new legisla-
tion at an executive session of the Town Board held
after a public hearing concerning three proposed
amendments to the Town's Zoning Ordinance is
without merit where, following the executive ses-
sion, the Board enacted two of the amendments
proposed which were not new or different from the
proposed amendments, and it tabled the remaining
proposed amendment. Petitioner has failed to assert
any fact controverting the Town's sworn allegation
that the executive session was conducted only for a
permissible purpose under Public Officers Law §

105 (1) (d)--to obtain legal opinions and advice
from the Town's Counsel about the adoption of the
proposed amendments.

Parties--Standing--SEQRA Challenge
(7) An owner of property that is the subject of
rezoning has a legally cognizable interest in being
assured that the town satisfied the State Environ-
mental Quality Review Act (SEQRA) (ECL art 8)
before taking action to rezone its land and, there-
fore, has standing to challenge the SEQRA review
undertaken as part of the zoning enactment without
the need to allege the likelihood of environmental
harm. Accordingly, petitioner, the owner of a po-
tential mining site it intends to operate in the future
that is affected byamendments*671 to the Town's
Zoning Ordinance removing new mining operations
from the permitted uses within the Town, has stand-
ing to challenge respondents' compliance with SE-
QRA in connection with the amendments.

Environmental Conservation--Environmental Qual-
ity Review--Amendment to Zoning Ordinance That
Differs from Proposed Amendment
(8) Respondent Town Board's review of the envir-
onmental effects of an amendment to the Town's
Zoning Ordinance that continued existing mining
operations throughout the Town as lawful, but non-
conforming uses, was in compliance with the State
Environmental Quality Review Act (SEQRA) not-
withstanding that the Full Environmental Assess-
ment Form, which provided the basis for the Town
Board's negative declaration and findings, was
completed with respect to a proposed amendment
that would have rendered mining on existing sites a
specially permitted use rather than a nonconform-
ing use. The currently operating mines that became
nonconforming uses under the adopted amendments
were required to be operating under valid Depart-
ment of Environmental Conservation permits. Pur-
suant to the proposed amendments, the primary re-
quirements of the application to the Town for a spe-
cial permit were conditions designed merely to
provide assurance to the Town that the applicant
was in compliance with the requirements of the
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Mined Land Reclamation Law. Thus, the fact that
the special permit provision was not enacted would
not have any independent effect upon the environ-
mental considerations raised under SEQRA except
that, under the proposed amendments, the Town
would be authorized to impose conditions related to
ingress and egress to public thoroughfares and the
routing of mineral transport vehicles over Town
roads. While such authority is lacking under the
present Zoning Ordinance, the Town Board, when
completing the Environmental Assessment Form
with respect to the special permit amendments, con-
cluded that that amendment to the Zoning Ordin-
ance would have no effect on existing transporta-
tion systems in the Town. Thus, even in that aspect,
the special permit amendment was no different
from the Ordinance as it now exists.

Environmental Conservation--Environmental Qual-
ity Review--Validity of Rapid Review
(9) Respondent Town Board's rapid review of the
environmental effects of proposed amendments to
the Town's Zoning Ordinance eliminating mining as
a permitted use, which was completed at a single
work session of the full Town Board and resulted in
all questions on the Full Environmental Assessment
Form being answered in the negative, was not in-
valid under the State Environmental Quality Re-
view Act on the ground that it was conducted too
quickly. That the Board answered all the questions
in the negative, and that it was able to do so
quickly, does not establish that its review was inad-
equate as a matter of law. The record reflects that
the Town Board identified the relevant areas of en-
vironmental concern as related to the proposed ac-
tion, took the requisite “hard look” at them and in
its negative declaration set forth a reasoned elabor-
ation of the basis for its determination. Given the
nature of the proposed action here, which would
have only beneficial environmental effect, and the
focus of the Assessment Form, which is to identify
negative environmental effects of the proposed ac-
tion, the Town Board's rapid review and completion
of the Environmental Assessment Form was not ar-
bitrary or capricious.*672

TOTAL CLIENT SERVICE LIBRARY REFER-
ENCES

Am Jur 2d, Mines and Minerals, § 171; Pollution
Control, §§ 46, 47; Zoning and Planning, §§ 21, 30,
36, 37-40, 57, 70, 77, 85, 100, 102, 103, 119, 142,
215, 359-371, 581-586, 599, 614, 616-619, 622,
624 et seq.

Carmody-Wait 2d, Proceeding Against a Body or
Officer §§ 145:98, 145:1274, 145:1275, 145:1280,
145:1282, 145:1291, 145:1306, 145:1313.

ECL art 8; 23-2701 et. seq.; ,239-m; Public Officers
Law § 100 et. seq.; § 105 (1) (d); Town Law §§ 264
, 265.

NY Jur 2d, Buildings, Zoning, and Land Controls,
§§ 81, 88, 91, 105, 108, 111, 112-115, 117, 122-
127, 132, 140, 217, 224 et. seq., 310, 319, 323, 333,
357; Environmental Rights and Remedies, §§ 48,
57, 65; Mines and Minerals, §§ 65, 86.

NY Real Prop Serv, §§ 42:6, 42:15, 43:22-43:29,
48:71-48:84.

ANNOTATION REFERENCES
See ALR Index under Environmental Law; Exclu-
sionary Zoning; Mines and Minerals; Nonconform-
ing Use; Zoning.

POINTS OF COUNSEL

David J. Seeger, Buffalo, and DiFilippo, Bennett &
Daumen, East Aurora (Anthony DiFilippo III of
counsel), for appellants.
I. The Mined Land Reclamation Law does not pree-
mpt or supersede local zoning legislation determin-
ing permissible uses within zoning districts; nor
does it mandate every municipality to designate at
least one district within which mining is a permited
principal use. (Jancyn Mfg. Corp. v County of Suf-
folk, 71 NY2d 91;Incorporated Vil. of Nyack v
Daytop Vil., 78 NY2d 500;Vatore v Commissioner
of Consumer Affairs, 83 NY2d 645;Matter of Frew
Run Gravel Prods. v Town of Carroll, 71 NY2d
126;Matter of Syracuse Aggregate Corp. v Weise,
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51 NY2d 278.)
II. The Town did not engage in exclusionary zoning
if “grandfathered” mine sites are considered; even
were this Court to disagree, the Town met, and the
Court below misapplied, the “regional needs”
standard set forth in Berenson v Town of New
Castle (38 NY2d 102).(Matter of Golden v Plan-
ning Bd., 30 NY2d 359;Group House v Board of
Zoning & Appeals, 45 NY2d 266;*673Robert E.
Kurzius, Inc. v Incorporated Vil. of Upper Brook-
ville, 51 NY2d 338.)
III. As a matter of law, it must be concluded the
Zoning Ordinance amendments conformed to a
comprehensive plan. (Goodrich v Town of
Southampton, 39 NY2d 1008;Asian Ams. for Equal-
ity v Koch, 72 NY2d 121;Udell v Haas, 21 NY2d
463;Matter of Town of Islip v Cuomo, 64 NY2d 50;
Matter of Long Is. Pine Barrens Socy. v Planning
Bd., 80 NY2d 500;Village of Valatie v Smith, 83
NY2d 396;Morrell v C.I.D. Landfill, 125 AD2d
998;Matter of Town of Bedford v Village of Mount
Kisco, 33 NY2d 178.)
IV. The Town fully complied with Town Law §§
264 and 265, General Municipal §§ 239-l and
239-m and section 12.01 of its own Zoning Ordin-
ance, regarding public notice, referral to planning
agencies and public hearing. (Lighthouse Shores v
Town of Islip, 41 NY2d 7.)
V. Petitioner's Open Meetings Law claim should be
dismissed as a matter of law; alternatively, petition-
er was not entitled to summary judgment and the
Town should be allowed a trial. (Matter of
Battaglia v Schuler, 60 AD2d 759;Martin v Hacker,
83 NY2d 1;Matter of Young v Board of Appeals,
194 AD2d 796;Jacqueline S. v City of New York, 81
NY2d 288, 82 NY2d 749;Friends of Animals v As-
sociated Fur Mfrs., 46 NY2d 1065;Philips v Kantor
& Co., 31 NY2d 307.)
VI. Petitioner's State Environmental Quality Re-
view Act claims should be dismissed as a matter of
law because it lacks standing, and for lack of proof.
(Society of Plastics Indus. v County of Suffolk, 77
NY2d 761;Matter of Har Enters. v Town of
Brookhaven, 74 NY2d 524;Matter of Mobil Oil
Corp. v Syracuse Indus. Dev. Agency, 76 NY2d

428;Matter of Sun-Brite Car Wash v Board of Zon-
ing & Appeals, 69 NY2d 406;Chinese Staff &
Workers Assn. v City of New York, 68 NY2d 359;
Matter of Jackson v New York State Urban Dev.
Corp., 67 NY2d 400;Matter of Niagara Recycling v
Town Bd., 83 AD2d 335.)
Saperston & Day, P. C., Rochester (Gary J.
O'Donnell, Frank T. Gaglione and Eric A. Fitzger-
ald of counsel), for respondent.
I. The lower court properly struck down the prohib-
ition of mining amendments because the amend-
ments are in conflict with and are superseded by the
Mined Land Reclamation Law; the amendments fail
to conform to a comprehensive plan; and the
amendments constitute exclusionary zoning.
(Matter of Briarcliff Assocs. v Town of Cortlandt,
144 AD2d 457, 74 NY2d 611;Matter of Frew Run
Gravel Prods. v Town of Carroll, 71 NY2d 126;
Matter of Hunt Bros. v Glennon, 81 NY2d 906;
Matter of Valley Realty Dev. Co. v Town of Tully,
187 AD2d 963, 81 NY2d 880;Matter of Syracuse
Aggregate Corp. v Weise, 51 NY2d 278;Los-Green,
Inc. v Weber, 156 AD2d 994, 76 NY2d 701;*674
Asian Ams. for Equality v Koch, 72 NY2d 121;Al-
bright v Town of Manlius, 34 AD2d 419, 28 NY2d
108;Walus v Millington, 49 Misc 2d 104,affd sub
nom.Walus v Gordon Realty Corp., 31 AD2d 777;
Matter of Miles v Town Bd., 68 Misc 2d 353.)
II. The lower court correctly ruled that in adopting
amendments significantly different than those pro-
posed, Sardina violated Town Law §§ 264 and 265,
General Municipal Law §§ 239-l and 239-m and its
own Zoning Ordinance. (Matter of Gardiner v Lo
Grande, 92 AD2d 611, 60 NY2d 673;Village of
Mill Neck v Nolan, 233 App Div 248, 259 NY 596;
Callanan Rd. Improvement Co. v Town of New-
burgh, 6 Misc 2d 1071, 5 AD2d 1003;Matter of
Pleasant Val. Home Constr. v Van Wagner, 41
NY2d 1028;Matter of Gernatt Gravel Prods. v
Town of Collins, 105 AD2d 1057;Matter of North
Shore Steak House v Board of Appeals, 30 NY2d
238;Matter of Fischlin v Board of Appeals, 176
AD2d 50;Matter of Pelham Esplanade v Board of
Trustees, 77 NY2d 66;Matter of Harbison v City of
Buffalo, 4 NY2d 553;Village of Valatie v Smith, 83
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NY2d 396.)
III. The lower court correctly found that the Town
failed to strictly comply with the State Environ-
mental Quality Review Act in adopting the prohibi-
tion of mining amendments. (Matter of Har Enters.
v Town of Brookhaven, 74 NY2d 524;Matter of Mo-
bil Oil Corp. v Syracuse Indus. Dev. Agency, 76
NY2d 428;Society of Plastics Indus. v County of
Suffolk, 77 NY2d 761;Matter of Sun-Brite Car
Wash v Board of Zoning & Appeals, 69 NY2d 406;
Glen Head-- Glenwood Land Civic Counsel v Town
of Oyster Bay, 88 AD2d 484;Matter of Town of
Henrietta v Department of Envtl. Conservation, 76
AD2d 215;Matter of Modern Landfill v Jorling, 161
AD2d 1112;Matter of Badura v Guelli, 94 AD2d
972;Matter of Jackson v New York State Urban
Dev. Corp., 67 NY2d 400;H.O.M.E.S. v New York
State Urban Dev. Corp., 69 AD2d 222.)
IV. The lower court properly found that the Town
violated the Open Meetings Law in adopting the
prohibition of mining amendments. (Matter of Sci-
olino v Ryan, 81 AD2d 475;Matter of New York
Univ. v Whalen, 46 NY2d 734;Matter of Britt v
County of Niagara, 82 AD2d 65;Matter of Orange
County Publs. v Council of City of Newburgh, 60
AD2d 409, 45 NY2d 947.)

OPINION OF THE COURT

Simons, J.
Petitioner challenges the legality of amendments to
the Town of Sardinia's Zoning Ordinance which
eliminated mining as a permitted use throughout the
Town. The principal issues *675 presented are
whether: (1) the Town violated various statutory
provisions relating to referral and public notice of
the amendments when it enacted some but not all of
the amendments that were proposed; (2) the New
York State Mined Land Reclamation Law super-
sedes the Town's authority to amend its Zoning Or-
dinance in a manner that eliminates mining as a
permitted use throughout the Town; and (3) the
Town's action constituted impermissible exclusion-
ary zoning. Also presented are secondary issues re-
garding the Town's compliance with procedures

mandated by the State Environmental Quality Re-
view Act (SEQRA) and the open meetings provi-
sions of the Public Officers Law.

The Town of Sardinia is a small rural community
located in western New York. Farming is the eco-
nomic mainstay but it is rich in deposits of extract-
able minerals. Eight mines, covering over 600
acres, are presently located within the Town. These
mining uses were lawful under the Town Zoning
Ordinance adopted in 1969, which permitted min-
ing in all R-A districts and, by incorporation, in all
other districts in the Town. Town Board approval
of a mining site was required, however, and ap-
proval was conditioned on consideration of the pos-
sible nuisance to neighbors of the proposed site and
the miner's plan to restore the land after mining op-
erations ceased.

Petitioner Gernatt has conducted mining operations
at several sites within the Town for many years and
presently owns three operating mines. In 1989, it
acquired a 400-acre parcel of land known as the
Gabel Thomas property. It has applied to the De-
partment of Environmental Conservation (DEC) for
the necessary State permit to mine the site but has
not yet received one. Following petitioner's pur-
chase of the Gabel Thomas site, the Town became
concerned about the effect its development might
have on this rural community, and took a number of
steps to regulate the expansion of mining within its
borders.

This litigation focuses on three ordinances intro-
duced by the Town Board at its meeting August 18,
1993. The first two were adopted. Section 6.02 (A)
(5) of the existing Zoning Ordinance made quarries,
clay, sand and gravel pits permitted uses in R-A
districts, and the first ordinance adopted at the Au-
gust meeting repealed that section. The second or-
dinance repealed section 7.07 which required ap-
proval of the Town Board to excavate. The third
proposal, which designated quarries, clay, sand and
gravel pits as specially permitted uses but only at
sites currently authorized by DEC, was tabled for
further study.
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It is important to note three points about the Town's
actions and the three proposed amendments: (1) the
amendments as *676 enacted did not prohibit or
terminate existing mining operations throughout the
Town--they continued as lawful, but nonconform-
ing uses; (2) the only functional difference between
the amendments as proposed and as enacted is the
legal status of currently operating mines: while
mining on existing sites is now a nonconforming
use under the Town's Zoning Ordinance, had the
amendments been adopted as proposed mining on
existing sites would have been a specially permitted
use;FN1 and (3) even if all three proposed amend-
ments had been enacted, new mining would not
have been permitted in the Town, because proposed
section 7.07 authorized special permits only for
mining sites permitted by the DEC at the time the
legislation was enacted.

FN1 Specially permitted uses are uses
which, though appropriate to a district,
may be troublesome because of their
nature. Though lawful, they are only au-
thorized subject to such conditions as the
zoning officers may impose (see, 2 Ander-
son, New York Zoning Law and Practice §
24.03). Under the Town's proposed ordin-
ance, mining would be a permitted use
subject to annual approval: conditions
could be imposed regarding the use of pub-
lic thoroughfares, control of nuisance
factors and the enforcement of reclamation
permits issued by the State (see, proposed
ordinance § 7.07 [E]; see also,ECL
23-2703 [2] [b]). Once an owner acquired
a special permit, a mining operation could
be conducted as of right.
A nonconforming use is one which law-
fully existed before a zoning ordinance has
been adopted or amended to generally pro-
hibit the use (see, 1 Anderson, New York
Zoning Law and Practice § 6.06). Noncon-
forming uses, though lawful, are dis-
favored (see, e.g., Village of Valatie v
Smith, 83 NY2d 396, 400), and they con-

tinue subject to conditions. Under the
Town of Sardinia Zoning Ordinance, a
nonconforming use will be extinguished if
discontinued for one year ( 8.02), and if
the use is changed to a conforming use it
may not revert to a nonconforming use (
8.04). The nonconforming use may be ex-
tended to the boundaries of the same lot (
8.05) but reconstruction or alteration of
buildings devoted to the nonconforming
use is limited ( 8.06).

Petitioner instituted this special proceeding seeking
to annul the Board's adoption of the “repealer”
amendments and to enjoin the Town from enforcing
the nonconforming use provision of its Zoning Or-
dinance. It asserted nine causes of action and sever-
al grounds of illegality. Converting the proceeding
to an action for declaratory judgment, Supreme
Court rejected each of petitioner's claims and de-
clared that the amendments had been validly en-
acted. On appeal, the Appellate Division concluded
that because the amendments as adopted were dif-
ferent from the amendments as proposed, the notice
and referral requirements of the Town Law, the
General Municipal Law and Sardinia Town Ordin-
ance § 12.01 were not satisfied. The Court further
held that the adopted amendments were inconsistent
with and preempted by the New York State Mined
Land *677 Reclamation Law, that the Town had en-
gaged in unconstitutional exclusionary zoning and
that the amendments had not been enacted in ac-
cordance with a comprehensive plan. The Appellate
Division determined further that petitioner had
standing to challenge the amendments as violative
of SEQRA and that the Town had failed to comply
with SEQRA, and it also concluded that the Town
violated the Open Meetings Law.

We consider each of these grounds separately and,
for the reasons that follow, we reverse the order of
the Appellate Division.

I. NOTICE AND REFERRAL REQUIREMENTS
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Town Law § 264 (1) and § 265 (1) require a town
board to give the public at least 10 days' notice of
the time and place of the public hearing at which
proposed amendments to a local zoning ordinance
will be discussed so that those interested in the
amendments may attend and participate in the hear-
ing. To facilitate regional review of amendments to
a local zoning ordinance, General Municipal Law §
239-m requires the local municipality to refer its
proposed amendments to the county planning
board. In addition, the Town of Sardinia Zoning
Ordinance requires the Town Board to submit any
proposed amendments to the Town Planning Board
for its report and recommendation. Petitioner con-
tends that the Town Board failed to comply with
each of these notice and referral provisions.

After notifying abutting municipalities and publish-
ing notice of the public hearing regarding the pro-
posed amendments, and referring the proposed
amendments to the Erie County Department of En-
vironment and Planning, which responded with “no
recommendation,” and the Town Planning Board,
which recommended adoption of the amendments, a
public hearing and Town Board meeting were held
on August 18, 1993. The hearing was well attended
and lively, with substantial opposition to the
amendments voiced by petitioner's representatives
and others with interests in the mining industry and
support for the legislation voiced by several resid-
ents of the community.

After the hearing ended, the Town Board convened
its meeting to consider the proposed amendments.
In light of comments made during the public hear-
ing, Town Counsel suggested that the Board move
into executive session. When the Board emerged
from the executive session some 25 minutes *678
later, the Town Supervisor announced that they had
discussed “current and potential litigation.” Coun-
sel then recommended that the Board adopt the first
two of the proposed zoning amendments (those re-
pealing section 6.02 [A] [5] and 7.07) and table
consideration of proposed section 7.07 establishing
mining as a specially permitted use. The Board did

so. To date, proposed section 7.07 has not been ad-
opted by the Sardinia Town Board.

Petitioner's position is that the Town Board was re-
quired to enact either all or none of the three pro-
posed amendments included in the public notice, or
to renotice and rerefer the proposed amendments
once it had determined to enact only two of them. It
does not allege any procedural noncompliance with
the notice or referral provisions, but contends that
the substance of the notice and referrals actually
given by the Town Board was inadequate because
the recipients were alerted only that mining was to
be changed from a permitted use throughout the
Town to a specially permitted use, not that it would
become a nonconforming use.FN2

FN2 In furtherance of its arguments, peti-
tioner has mischaracterized the enacted
amendments as the “Nonconforming Use”
or “Prohibition of Mining” amendments
and the proposed amendments as the
“Proposed Special Permit Amendments.”
In this opinion, the adopted amendments
will be referred to as the “repealer provi-
sions” and the tabled amendment as the
“special permit provision.”

The public notice required by Town Law §§ 264
and 265 is notice of “the time and place” of the
hearing in order that “the public shall have an op-
portunity to be heard” (Town Law § 264 [1]; see
also,Town Law § 130 [notice of action upon local
ordinances must “in general terms describ(e) the
proposed ordinance”]). The sufficiency of the no-
tice is tested by whether it fairly apprises the public
of the fundamental character of the proposed zon-
ing change. It should not mislead interested parties
into foregoing attendance at the public hearing (see
generally, 1 Rathkopf, Zoning and Planning §
10.04).

A notice that describes the proposed change with
reasonable precision will satisfy these purposes of
the notice requirement (see, Coutant v Town of
Poughkeepsie, 69 AD2d 506, 510-512;cf., Matter of
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Gardiner v Lo Grande, 92 AD2d 611,affd on other
grounds60 NY2d 673). When events subsequent to
the publication of notice lead to an amendment that
is substantially different from that which was no-
ticed, new notice and opportunity to be heard may
be required (Village of Mill Neck v Nolan, 259 NY
596;see, e.g., *679Callanan Rd. Improvement Co. v
Town of Newburgh, 6 Misc 2d 1071,affd5 AD2d
1003). However, where the amendment as adopted
is embraced within the public notice, the notice has
satisfied its purpose of alerting the public to poten-
tial and contemplated revisions of the local ordin-
ance, and the notice will generally be deemed suffi-
cient (see, Lighthouse Shores v Town of Islip, 41
NY2d 7, 10-11).

(1) The Town Clerk published the following notice
of the time and place of the public hearing:

“for the purpose of hearing comments on proposed
amendments to the Zoning Ordinance of the Town
of Sardinia. Said amendments would delete Section
6.02 A.5 and Section 7.07 of the Zoning Ordinance,
and would create a new Section 7.07, entitled 'Spe-
cial Use Permits for Certain Mines.' The deletion of
Section 6.02 A.5 would eliminate mining as a per-
mitted use anywhere within the Town of Sardinia.
The new Section 7.07 would designate those mines
permitted by the New York State Mined Land Re-
clamation Law and in operation at the time of adop-
tion of the new Section 7.07 of the Zoning Ordin-
ance as a permissible use in the district within
which they lie.”

The notice briefly described the proposed new sec-
tion 7.07, advised that copies of the entire text of
the proposed amendments were available, and in-
vited submission of written as well as public com-
ment at the hearing. It clearly advised the public
that three separate though related amendments were
contemplated. The public was advised that the re-
pealer provisions “would eliminate mining as a per-
mitted use anywhere within the Town of Sardinia”
and that the special permit provision “would desig-
nate those mines ... in operation at the time of adop-
tion of the new Section 7.07 ... as a permissible use

in the district within which they lie.” The an-
nouncement clearly included notice of the repealer
provisions subsequently enacted and there was
nothing inaccurate or misleading about it. That peti-
tioner interpreted the publication as an all-
or-nothing proposal, and prepared and directed its
comments and objections exclusively to the adop-
tion of the special permit provision and not the re-
pealer provisions, cannot be blamed on any defi-
ciency in the published notice.

(2) Similarly, the referrals to the County Board and
the Town Planning Board were sufficient. General
Municipal Law § 239-l states the purpose of refer-
ral to the county planning board: to *680 permit its
review of and recommendation on the proposed ac-
tion “as an aid in coordinating such zoning actions
and planning among municipalities by bringing per-
tinent inter-community and county-wide considera-
tions to the attention” of the municipality that is
considering the action. A similar but narrower pur-
pose may be attributed to the local ordinance re-
quiring referral to the Town Planning Board--to
permit its consideration of and recommendations
regarding municipal planning issues that may not
otherwise come to the attention of the Town Board.

The County and Town Planning Boards received
notice of the three proposed amendments in this
case. Thus, it cannot be said that the Town failed to
refer the matter as required by statute (compare,
Matter of Ferrari v Town of Penfield Planning Bd.,
181 AD2d 149). Moreover, the Planning Boards
were clearly notified that the effect of the amend-
ments, both as proposed and as enacted, was to lim-
it mining operations in the Town to currently exist-
ing mining sites.

The only functional difference between the amend-
ments as proposed and as enacted related to the leg-
al status of the use of currently operating mine
sites. While the legal status of the existing mine
sites was significant to the landowner and the Town
Board, it was of little relevance to traffic, popula-
tion density, community appearance and facilities,
and other matters within the domain and concern of
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the Planning Boards (see,General Municipal Law §
239-l). Accordingly, having referred the proposed
amendments to the Planning Boards as required by
General Municipal Law § 239-m and Sardinia Zon-
ing Ordinance § 12.01, the action by the Town
Board in adopting only the repealer provisions did
not render those referrals defective.

II. THE MINED LAND RECLAMATION LAW

The Mined Land Reclamation Law (ECL 23-2701
et. seq.[the MLRL]) is a comprehensive legislative
scheme which broadly empowers the Department of
Environmental Conservation to regulate the mining
industry in this State. The policies underlying the
statute are to foster and encourage an economically
sound and stable mining and minerals industry, to
manage well depletable mineral resources, and to
provide for the reclamation of mined land (see,ECL
23-2703 [1] [as originally enacted, L 1974, ch
1043, and as amended, L 1991, ch 166]). The Le-
gislature sought to achieve those purposes by repla-
cing the existing patchwork of local regulatory or-
dinances with *681 “standard and uniform restric-
tions and regulations” and by addressing the envir-
onmental issues related to reclamation of aban-
doned mining sites (Matter of Frew Run Gravel
Prods. v Town of Carroll, 71 NY2d 126, 131-133).
As originally enacted, the provisions of the statute
expressly superseded “all other state and local laws
relating to the extractive mining industry ...
[except] local zoning ordinances or other local laws
which impose stricter mined land reclamation
standards or requirements than those found herein”
(ECL 23-2703 [former (2)]).

In Frew Run, we addressed whether the MLRL
preempted a municipality's zoning ordinance when
the DEC had issued a permit to operate a sand and
gravel mine at a site that lay within a zoning district
in which mining was not a permitted use. We noted
that under the MLRL, the preemption question was
one of statutory construction, not a search for im-
plied preemption, because the Legislature included
within the MLRL an express supersession clause.

We concluded that the MLRL did not preempt the
local zoning ordinance which limited mining activ-
ities to certain zoned districts (see, Matter of Frew
Run, 71 NY2d, at 130-131,supra).

(3) The supersession clause of the MLRL has since
been amended (see,ECL 23-2703 [2], amended by
L 1991, ch 166, § 228), and the question is whether
the amendments to the Zoning Ordinance of the
Town of Sardinia which eliminated mining as a per-
mitted use in all zoning districts are preempted by
the Mined Land Reclamation Law. Relying on the
amendment to the MLRL as a restatement of the
policy in favor of fostering and promoting the min-
ing industry in this State, and contending that our
holding in Frew Run leaves municipalities with the
limited authority to determine in which zoning dis-
tricts mining may be conducted but not the author-
ity to prohibit mining in all zoning districts, peti-
tioner contends that the “repealer provisions” en-
acted by the Town of Sardinia are invalid because
they are preempted by the Mined Land Reclamation
Law. Neither the Mined Land Reclamation Law as
amended nor the holding in Frew Run leads to that
conclusion.

In Frew Run, we distinguished between zoning or-
dinances and local ordinances that directly regulate
mining activities. Zoning ordinances, we noted,
have the purpose of regulating land use generally.
Notwithstanding the incidental effect of local land
use laws upon the extractive mining industry, zon-
ing ordinances are not the type of regulatory provi-
sion the Legislature foresaw as preempted by
Mined Land Reclamation *682 Law; the distinction
is between ordinances that regulate property uses
and ordinances that regulate mining activities (see,
Matter of Frew Run, 71 NY2d, at 131,supra; see
also, Matter of Hunt Bros. v Glennon, 81 NY2d
906;compare, Matter of Briarcliff Assocs. v Town
of Cortlandt, 144 AD2d 457,lv denied74 NY2d
611;Matter of Northeast Mines v State of New York
Dept. of Envtl. Conservation, 113 AD2d 62,lv
denied68 NY2d 612). In Frew Run, we concluded
that nothing in the plain language, statutory
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scheme, or legislative purpose of the Mined Land
Reclamation Law suggested that its reach “was in-
tended to be broader than necessary to preempt
conflicting regulations dealing with mining opera-
tions and reclamation of mined lands” (id., at 133
[emphasis added]), and that in the absence of a
clear expression of legislative intent to preempt loc-
al control over land use, the statute could not be
read as preempting local zoning authority.

The express supersession provision of the MLRL (
ECL 23-2703), was amended in 1991. It now
provides:

“For the purposes stated herein, this title shall su-
persede all other state and local laws relating to the
extractive mining industry; provided, however, that
nothing in this title shall be construed to prevent
any local government from ... enacting or enforcing
local zoning ordinances or laws which determine
permissible uses in zoning districts” (ECL 23-2703
[2] [b]).

The patent purpose of the 1991 amendment was to
withdraw from municipalities the authority to enact
local laws imposing land reclamation standards that
were stricter than the State-wide standards under
the MLRL. The language of this amended provision
accords with the distinction drawn in Frew Run
between zoning ordinances and local ordinances
that regulate mining activities, and there is nothing
in the sparse legislative history of the amendment
to the statute suggesting that the Legislature inten-
ded the MLRL to go further and limit municipalit-
ies' broad authority to govern land use.

Petitioner contends that the amendments to the
Zoning Ordinance prohibit mining throughout the
Town. In its view the amendments necessarily regu-
late mining and are therefore preempted by the
MLRL because they conflict with the statute's
stated purpose of fostering the mining industry in
this State. It relies on this Court's observation in
Frew Run that while the Town of Carroll prohibited
mining in one *683 district, it allowed mining by
special permit in another. At bottom, petitioner's ar-

gument is that if the land within the municipality
contains extractable minerals, the statute obliges
the municipality to permit them to be mined some-
where within the municipality.

Nothing in the MLRL imposes that obligation on
municipalities, nor has the Legislature broadened
the preemptive reach of the statute to restrict muni-
cipal authority to regulate permissible uses of land
within the municipality. Rather, in amending ECL
23-2703 in 1991, the Legislature expressly ex-
cluded that authority from its preemptive reach.
Thus, we conclude that the MLRL does not preempt
the Town's authority to determine that mining
should not be a permitted use of land within the
Town, and to enact amendments to the local zoning
ordinance in accordance with that determination.

III. EXCLUSIONARY ZONING

A.

The challenged amendments to the Sardinia Zoning
Ordinance eliminate mining as a permitted use in
the Town. Seizing upon this fact and its exclusion-
ary appearance, petitioner contends that the amend-
ments are unconstitutional under our decision in
Berenson v Town of New Castle (38 NY2d 102).

Berenson involved an attack on an ordinance which
prevented the construction of multifamily resid-
ences upon open and undeveloped land within the
Town of New Castle at a time when no multifamily
residences existed there. The primary goal of a zon-
ing ordinance, we said, is to provide for the devel-
opment of a balanced, cohesive community which
will make efficient use of the Town's available
land. Thus, a community must consider regional
needs and requirements when enacting a zoning or-
dinance. An ordinance shown to be enacted for an
improper purpose or that has an exclusionary effect
is invalid. A community may not use its police
power to maintain the status quo by preventing
members of lower and middle socioeconomic

87 N.Y.2d 668 Page 11

87 N.Y.2d 668
(Cite as: 87 N.Y.2d 668, 664 N.E.2d 1226)

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000075&DocName=NYECS23-2703&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000075&DocName=NYECS23-2703&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000075&DocName=NYECS23-2703&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000075&DocName=NYECS23-2703&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000075&DocName=NYECS23-2703&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=605&DocName=38NY2D102&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=605&DocName=38NY2D102&FindType=Y


groups from establishing residency in the municip-
ality (see, Berenson v Town of New Castle, supra;
Robert E. Kurzius, Inc. v Incorporated Vil. of Up-
per Brookville, 51 NY2d 338, 345,cert denied450
US 1042;cf., Asian Ams. for Equality v Koch, 72
NY2d 121, 134-135;see generally, 1 Anderson,
New York Zoning § 8.01 et seq.).

We have never held, however, that the Berenson
test, which is intended to prevent a municipality
from improperly using *684 the zoning power to
keep people out, also applies to prevent the exclu-
sion of industrial uses. A municipality is not ob-
liged to permit the exploitation of any and all natur-
al resources within the town as a permitted use if
limiting that use is a reasonable exercise of its po-
lice powers to prevent damage to the rights of oth-
ers and to promote the interests of the community
as a whole (see generally, 4 Rathkopf, Zoning and
Planning § 54.01; 1 Anderson, New York Zoning §
9.11).

Petitioner has two interests: to continue operating
its existing mines in Sardinia and to develop its
newly acquired Gabel Thomas site if it can obtain a
DEC permit to do so. The amendments to the Zon-
ing Ordinance did not prohibit it from operating its
existing mines in Sardinia: they continue as lawful
nonconforming uses. Thus, the test for exclusionary
zoning articulated in Berenson, even if it applied to
industrial uses, would not invalidate the Town's ac-
tion here because mining operations lawfully con-
tinue in the Town. Insofar as petitioner contends
that the amendments prohibit the development of
new mines, it has no vested right to have the exist-
ing zoning ordinance continue unchanged if the
Town Board has rationally exercised its police
power and determined that a change in the zoning
was required for the well-being of the community (
see, Matter of Khan v Zoning Bd of Appeals, 87
NY2d 344;Rodgers v Village of Tarrytown, 302 NY
115, 121).FN3

FN3 Arguably, petitioner's claim based on
its inability to develop the Gabel Thomas
site is not ripe because it has not yet re-

ceived a DEC permit to operate a mine at
that site.

(4) On its face, the Town's action in limiting mining
activity to nonconforming use status on existing
sites was lawful and nothing in the record suggests
that it did, in fact, exclude that use or exercise its
police powers to regulate mining for improper pur-
poses.

B.

(5) Nor do we agree that the Town's action was in-
valid because it failed to meet the statutory require-
ment that municipal zoning must accord with a
comprehensive plan (see, Udell v Haas, 21 NY2d
463;Town Law § 263; Village Law § 7-704; see
also,General City Law § 20 [25]).

A “comprehensive plan” may be discerned from an
examination of all evidence of the municipality's
land use policies. “Zoning legislation is tested not
by whether it defines a well-considered plan, but by
whether it accords with a well-considered *685
plan for the community” (Asian Ams. for Equality v
Koch, 72 NY2d, at 131,supra [emphasis added]).
The essential purpose of the requirement that rezon-
ing be in accordance with a comprehensive plan is
to guard against ad hoc zoning legislation affecting
the land of a few without proper regard to the needs
or design of the community as a whole (see, Town
of Bedford v Village of Mount Kisco, 33 NY2d 178,
187-188;Udell v Haas, supra; Thomas v Town of
Bedford, 11 NY2d 428). A municipality may
change its zoning ordinance, however, to promote
the general welfare and to respond to changed con-
ditions in the community (see, Rodgers v Village of
Tarrytown, 302 NY, at 121-122,supra). The ques-
tion is whether the change “conflict[s] with the fun-
damental land use policies and development plans
of the community” (Udell v Haas, 21 NY2d, at 472,
supra; Asian Ams. for Equality v Koch, 72 NY2d, at
131,supra).

The amendments at issue in this case are, by their
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very nature, in accord with the comprehensive plan
manifested in the Zoning Ordinance of the Town of
Sardinia originally enacted. Its authorization of
mining throughout the Town as a matter of right in-
dicated that the Town in 1969 considered mining to
be generally beneficial and consistent with the
character and needs of the community. However,
the record reveals that in 1993, the Town Board
considered that some 600 acres of land within the
Town were presently being mined and would con-
tinue to be mined, and that those operating sites
could be expanded to their property boundaries as
nonconforming uses (Zoning Ordinance § 8.07).
The record further reveals that in enacting the
amendments which prohibit further expansion of
mining, the Town Board was responding to legitim-
ate concerns created by its continued growth in the
Town and the potential for major portions of the
Town's area to be devoted solely to mining opera-
tions. The Town Board noted the potential adverse
effect of such growth upon the environment and the
Town's source of drinking water, upon the rural and
agricultural economy and character of the Town, as
well as the adverse impact of expanded mining on
existing residences and future residential develop-
ment. Moreover, because the Town removed min-
ing as a permitted use throughout the municipality,
it cannot be seriously contended that the Board ac-
ted irrationally or engaged in ad hoc zoning legisla-
tion (compare, e.g., Udell v Haas, supra; Walus v
Millington, 49 Misc 2d 104,affd sub nom.Walus v
Gordon Realty Corp., 31 AD2d 777).

Petitioner has proffered no argument to the Town
Board, to the courts below, or to this Court suggest-
ing that the curtailment *686 of growth of the min-
ing industry was contrary to the general welfare of
the community or the fundamental land use policies
of the Town. In sum, petitioner failed to sustain its
burden of demonstrating that the amendments to the
Zoning Ordinance were not in accordance with a
comprehensive plan.

IV. THE OPEN MEETINGS LAW

Petitioner alleged that during the special meeting
held immediately after the public hearing on Au-
gust 18, 1993, the Town Board went into an execut-
ive session during which it “drafted new legisla-
tion”--it describes the legislation as the
“NonConforming Use Amendments”--adopted after
the Board emerged from the executive session. It
alleges that respondents thereby violated the Open
Meetings Law because the drafting of new legisla-
tion is not a statutorily authorized purpose for con-
ducting an executive session (see,Public Officers
Law § 103 [a]; § 105 [1]).

In the answer to the petition, verified by a current
Board member who attended the executive session,
the Town asserted that discussion at the executive
session was limited to obtaining legal opinions and
advice from the Town's Counsel about the adoption
of the proposed amendments (not an unreasonable
subject for discussion considering the threats ad-
vanced by petitioner and its adherents at the public
hearing) and pending litigation by petitioner against
the Town on a separate but related matter. Thus, the
Town asserted as an affirmative defense Public Of-
ficers Law § 105 (1) (d), which defines
“discussions regarding proposed, pending or cur-
rent litigation” as a permissible purpose for an ex-
ecutive session.

The purpose of the Open Meetings Law is to pre-
vent municipal governments from debating and de-
ciding in private what they are required to debate
and decide in public (see, Matter of Gordon v Vil-
lage of Monticello, 87 NY2d 124, 126-127;Matter
of Sciolino v Ryan, 81 AD2d 475). Courts are em-
powered, “ in their discretion and upon good cause
shown, to declare void any action taken by a public
body in violation of the mandate of this legislation”
(Matter of New York Univ. v Whalen, 46 NY2d 734,
735 [emphasis in original]; see,Public Officers Law
§ 107 [1]). It is the challenger's burden to show
good cause warranting judicial relief (Matter of
New York Univ. v Whalen, 46 NY2d, at 735,supra).

(6) The contention of petitioner notwithstanding,
respondents manifestly did not “draft new legisla-
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tion” during the executive *687 session. Following
the executive session, the Board enacted two of the
amendments proposed which were not new or dif-
ferent from the proposed amendments, and it tabled
the remaining proposed amendment. Petitioner has
failed to assert any fact controverting the Town's
sworn allegation that the executive session was
conducted only for a permissible purpose under
Public Officers Law § 105 (1) (d), and its allegation
that respondent violated the Open Meetings Law is
without merit.

V. SEQRA

Petitioner presents two issues related to respond-
ents' compliance with the State Environmental
Quality Review Act: (1) whether petitioner has
standing to challenge the Town Board's compliance
with SEQRA; and (2) whether the Town Board ad-
equately conducted the required substantive review
of the zoning legislation to support its negative de-
claration. We conclude that petitioner has standing
to challenge respondents' compliance, but the chal-
lenge is without merit.

Generally, standing to challenge an administrative
action turns on a showing that the action will have a
harmful effect on the challenger and that the in-
terest to be asserted is within the zone of interest to
be protected by the statute (see, Matter of Dairylea
Coop. v Walkley, 38 NY2d 6, 10). A nearby prop-
erty owner may have standing to challenge a pro-
posed zoning change because aggrievement may be
inferred from proximity (Matter of Sun-Brite Car
Wash v Board of Zoning & Appeals, 69 NY2d 406,
413-414). The proximity alone permits an inference
that the challenger possesses an interest different
from other members of the community. Standing to
raise a SEQRA claim involves this variation: a SE-
QRA challenger must “demonstrate that it will suf-
fer an injury that is environmental and not solely
economic in nature” (Matter of Mobil Oil Corp. v
Syracuse Indus. Dev. Agency, 76 NY2d 428, 433).
However, where the challenge is to the SEQRA re-
view undertaken as part of a zoning enactment, the

owner of property that is the subject of rezoning
need not allege the likelihood of environmental
harm (Matter of Har Enters. v Town of Brookhaven,
74 NY2d 524). In those circumstances, the
“property owner has a legally cognizable interest in
being assured that the town satisfied SEQRA before
taking action to rezone its land” (id., at 529;com-
pare, Society of Plastics Indus. v County of Suffolk,
77 NY2d 761).

(7) Petitioner has standing to challenge respondents'
compliance with SEQRA because it is the owner of
a potential mining *688 site it intends to operate in
the future and which is affected by the amendments
to the Town of Sardinia Zoning Ordinance remov-
ing new mining operations from the permitted uses
within the Town.

Petitioner challenges the Town Board's review of
the environmental effects of the amendments to the
Zoning Ordinance on two grounds: that the Town
Board's completion of the Full Environmental As-
sessment Form, which provided the basis for the
Town Board's negative declaration and findings,
was prepared with respect to the proposed “special
permit” amendments, and thus the Town Board
failed to conduct a SEQRA review with respect to
the “nonconforming use amendments” that were ul-
timately adopted; and that even if the review under-
taken is applicable to the amendments as adopted,
the Town Board's completion of the Assessment
Form was accomplished in a hasty and therefore in-
adequate manner.

A court's authority to examine a SEQRA review
conducted by an entity that was required to do so is
limited to reviewing whether the determination was
made in violation of lawful procedure, was affected
by an error of law or was arbitrary and capricious
or an abuse of discretion. The relevant question be-
fore the court is “whether the agency identified the
relevant areas of environmental concern, took a
'hard look' at them, and made a 'reasoned elabora-
tion' of the basis for its determination” (Matter of
Jackson v New York State Urban Dev. Corp., 67
NY2d 400, 417;see, Matter of Chemical Specialties
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Mfrs. Assn. v Jorling, 85 NY2d 382, 396-397;
Chinese Staff & Workers Assn. v City of New York,
68 NY2d 359, 363-364;see also, Matter of Niagara
Recyling v Town Bd., 83 AD2d 335, 340-341,affd56
NY2d 859). While the judicial review must be
genuine, “the agency's substantive obligations un-
der SEQRA must be viewed in light of a rule of
reason” and the degree of detail with which each
environmental factor must be discussed will neces-
sarily vary and depend on the nature of the action
under consideration (Matter of Jackson v New York
State Urban Dev. Corp., supra, at 417). The poten-
tial environmental impact of a specifically proposed
project, such as the construction of an industrial in-
cinerator or landfill, may be entirely distinguishable
from an amendment to a local zoning ordinance that
limits an environmentally related land use, and thus
the nature of the environmental impact assessment
undertaken by the agencies in relation to such ac-
tions will be correspondingly different.

(8) The Environmental Assessment Form and neg-
ative declaration here were prepared by the Town
Board with a view toward *689 adopting the
“special permit” amendment. That does not,
however, render respondents' SEQRA review inval-
id with respect to the amendments that were en-
acted. The currently operating mines that became
nonconforming uses under the adopted amendments
were required to be operating under valid DEC per-
mits. Pursuant to the proposed new section 7.07 to
the Town Zoning Ordinance, the primary require-
ments of the application to the Town for a special
permit were conditions designed merely to provide
assurance to the Town that the applicant was in
compliance with the requirements of the Mined
Land Reclamation Law. Realistically then, the fact
that the special permit provision was not enacted
would not have any independent effect upon the en-
vironmental considerations raised under SEQRA,
with one exception. The Town, under the proposed
special permit provision, would be authorized to
impose conditions related to ingress and egress to
public thoroughfares and the routing of mineral
transport vehicles over Town roads (see, proposed

§ 7.07 [E]), authority which is lacking under the
Zoning Ordinance as it now exists. However, when
completing the Environmental Assessment Form
with respect to the special permit amendment, the
Town Board concluded that that amendment to the
Zoning Ordinance would have no effect on existing
transportation systems in the Town. Thus, even in
that aspect, the special permit amendment was no
different from the Ordinance as it now exists. Ac-
cordingly, we conclude that the SEQRA review
conducted with respect to the special permit amend-
ment was equally applicable to the amendments as
adopted.

(9) With respect to the actual review of the Envir-
onmental Assessment Form, petitioner does not
contend that the Town Board did not complete the
form in relation to the proposed amendments to the
Zoning Ordinance--the gravamen of its argument is
that the review was conducted too quickly to be
valid. The record reveals that at a work session of
the full Town Board, it reviewed and answered all
of the questions posed on the Full Environmental
Assessment Form (see,6 NYCRR 617.21, Appendix
A; see also,6 NYCRR 617.11). That the Board
answered all the questions in the negative, and that
it was able to do so quickly, does not establish that
its review was inadequate as a matter of law.

The record reflects that the Town Board identified
the relevant areas of environmental concern as re-
lated to the proposed action, took the requisite
“hard look” at them and in its negative declaration
set forth a reasoned elaboration of the basis *690
for its determination. Given the nature of the pro-
posed action here, which would have only benefi-
cial environmental effect, and the focus of the As-
sessment Form, which is to identify negative envir-
onmental effects of the proposed action, the Town
Board's rapid review and completion of the Envir-
onmental Assessment Form was not arbitrary or ca-
pricious.

VI. CONCLUSIONS
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Respondent did not violate the various notice and
referral requirements, because the amendments as
adopted were a subset of the amendments as pro-
posed, and the recipients of the notices and referrals
were clearly so advised. The municipality's author-
ity to amend its Zoning Ordinance to eliminate
mining as a permitted use in the municipality is not
preempted by the Mined Land Reclamation Law,
because that statute specifically exempts local zon-
ing enactments from its preemptive reach. The
Town of Sardinia did not engage in unconstitutional
exclusionary zoning. The Town Board did not viol-
ate the Open Meetings Law because it did not draft
new legislation during its executive session, and
under the circumstances of this case, the Town
Board's SEQRA review was sufficient to withstand
judicial scrutiny.

Accordingly, the order of the Appellate Division
should be reversed, with costs, and the order and
judgment of Supreme Court, Erie County, rein-
stated.

Chief Judge Kaye and Judges Titone, Bellacosa,
Smith, Levine and Ciparick concur.
Order reversed, etc.*691

Copr. (c) 2011, Secretary of State, State of New
York
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